ORIEIAL

Deoision No. 70045
BEFORE THE PUBLIC‘ﬁTiLITIES COMMISSION OF THEnSTATE OF‘CALIFORNIA

EDGAR J. SOKOL,
| Pe:ti‘cioner‘,
vs. . | Case No. 7784
THE 'PACIFIC TELEPHONE AND
TELEGRAPH COMPANY, a
corporation, e

Respondent.

ORDER DENYING REHEARING

Edgar J. Sokol, having petitioned for rehca.ring of Decision
No 69510, the Commission having considered each and every allega-
tion therein, and being of the opinion that no cause for reh.éarins
15 set forth; .

IT IS ORDERED that rehearing of Dec:l.s on No. 69510 be,
and the same 1s, ‘heredby denied |

Dated at gap Francisoo , California; this .'72{-'. dsy of
DECEMBER | 1965. | L |




Decision No. 70045

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE‘OP‘CALIfORNIA.__

EDGAR J. SOXOL,

- Complainant, = _
: o : Case No. 7784
vs. o

THE PACIFIC TELEPHONE AND
TELEGRAPH COMRANV a corporat;on

Defendant.

CONCURRING OPINION OF COMMISSIONER GROVER

I concur in the order denying rehearing of. Decision 69510.

Inasmich as T presaded at the publzc hearlng in this mattexr but
was noc present at the. Commassmon meeting when it was deczded I should like

| To record the fact that, had I been present, I w0uld have Jo;ned in Decaumon
€9520. Thls-ms‘also an approprzate time to offer certain supplementary
obseivatzons.
I

The police may lawfully-arrest a man without notice,fhearing‘or

prior judicial authorizationué S;m;larly withoutr notice, hearzng or przor?

2/

judicial authormzatmon, they may invade his home ox place of bu *ness, ‘
3 4/ S/ R
seize or destroy his property, 5fr1ke hzm, even kill him.~ | " The framers of

See,Report of the Governor's Commission on the Los Angeles RIOTS .
(Dec. y 1965),. p. 24; Coverseone v. Davies (1952), 38 Cal.2d 315.

Xer v. ealzforn;a (1963), 374 U. S 23, 10 L.Ed. 2d 726, 83 S Ct. m623.‘

Lawton v. Steele (1894) 152 U. S. 133, 28 L. Bd. 385 (fzs& nets),
Affonso Bros. v. Brock (1938), 29 Cal.App. 2d 26 (cattle)

People v. Br;te (1937), 9 Ca -2d 666 681.

See ‘People V. Newsome. (1921), Sl Cal.App. 42, 49 Report of the R
‘Governor s Comm;sszon on the Los Angeles R;ots (Dec. 2, 1965), p. 23.
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our Bill of Raghts belzeved strongly in 1nd1v1dual l;berty, and from themr o
own: experaence they fully appreczatcd the dangers of a pollce state. But-
| they equallyvappreczated that on the front line of'the‘struggle for‘a' |
decent, just and stable soclety, there will always be moments when the N
speed and vigor of an effective pol;ce force will be more appropr:ate than
the caution and del:beratzon whach are the hallmarkf of the gud;c;al ,
procesa. |

~ There are safeguards. The police ave ulcimacelyfanswerablef:o.v‘
the people through the electoral process, and if, in a partmcular case, a
police officer exceeds hls lawful powers, he may be held llablc for
damagessér punashcd in the criminal ccurts.7/ In recent years there has
also been an zncreasmng judicial tendency tc dzscourage 1mproper polzce
act;on by regcctzng 111egally obta ined evidence or by reversmng convmctzonsae
obtained in violation of citizen rzghts.gl But a eritical dmstznctzcn ‘

remains--the dzstznctaon between the excesses of the polmce state on the

one band and reasonable emergcncy law enforcement on the. Other.v After all,

even the Fourth Amendment oroh;bacs only unreascnable searches and
seizures. : | |

I am startled 59 the suggestion‘that-telephone service ia]somev
‘how beyond the reach of these fundamental principles. Oﬁ‘the surface'it
. does not appear unique; and cerca inly the 322_ dzxzt of one Ccmmzss;onerfxr.
does not make it so.. Mcre 1mportanc, The cv:dence 1n thas proceedzng lu g

' definitely to- the contrary. Compla;nant s counsel’ approached thzs<case .

&/ Millier v. Glass (1955), 44 Cal.2d 359; Boyes v. Evans (1936), 14
Cal.App.2d 472 (exemplary damages); Sarafini v. City and County of
_ San Franclsco (19567, 143 Cal. App.2d 570.

People v. Dukes (1928), 90 Ca;.App. 657 PeoPle v. McCaffrey (lQSS),x"
llB Cal.App-2d 611. ‘

See Mapp V. Ohxo 1961), 367 U.S. 643, 6 L.Ed.2d 1081 81 S. C:.‘
16843 People V. Cahan (1955), 44 Cal.2d 424, :




C' 7784 .- D 70 Concurrn.ng o o .
Opanzon of Commzssaoncr Grover o o

largely.on a theoretical basis, asserving abstract andfvirtually5absolute S

constitutional rlghts to telephone service; except for very lamated cross—
examination ¢ the Attorney General's witnesses, they presented almost
nothmng in opposxtzon =(=2 the convineing evadencc of these law enforcement ;‘
experts. This law enforcement evidence was to the effect that 1llegal
bookmaklng is a multa-b;llzon dollaxr 1ndustry, that it is 1nt1mately tled
£o the most powexrful echelons of organ;zed crime; that it has especzally
sinister 1mpact upon our-youth-s/that detection and apprehenszon of~or1m-'
inal bookmakers- :s made particularly daffzcult by extensnve use of tele-
phones; that in the perzod 1mmed1a tely follow:ng the clos:ng of a book-~
‘maker-s establ shment by . the pollce, it 13 essentaal £o. 1nterrupt has tele- g
phone service oO that he cannoc arrange for contznuatzon of hlS bookmak;ng -
aT another location; and that a central off;ce dzsconnectzon is. necessary
 to assure such 1nterruptmonu:9/ It is clear‘on this. record-that notmce j
weuld alert a bookmaker and give him tzme <o soc up substztute telephone :
facilities behmnd whach to continue his vzolat;on of the law. The law
enforcement problem is also compllcated by the fact that conv;ctaon of
bookmaker £ten does nothing to stop the ;llegal conduct 1nvolved, for
- those apprehended are frequently mere hired fronts for the real bookmaker,
 whose abmlmty to remain anonymous is due in large part o the apccaal pro-
tection afforded by telephone faczlztleo.

In short, if we. approach this problem in the same way we wOuld
approach ‘any othexr search and selzure case, we reach the concluszon that |

the police, if they act reasonably3 may constztutzonally "sezze" telephone

service wzthout notice or hearlng, and that a central offlce dmsconnectzon

9/ Even wnthout such evzdence, of course, we are bound to respect the
Legislature's determination that bookmaking zs undeszrable and
should be punished. (Penal Code §337s.) - ,

10/ If the arresting officer disconnect° and 1mpounds the telephonc instru-
ment, service is not necessarily interrupted, for the instrument can
be repleced with another; the eriminals can even tap the line and
route the servace to another'locataonr
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may approp*;a“ely be made a part of such a sezzure.

If <the police could never Jawfully interrupt telephone seyvice

- without notice and hearing, then-perhaps complainant here could prevail—-

on the theory that the company was constitutionally obllgated to disregaxd
.he procedure establashed by the Commission in Dec;smon 41415. But so-long
as some system fox reasonable emergency police 1nterference with telephone
service is permlsszble, then it was proper for the Comm;;s;on o cons;der |
and to decide what the role of the telephone company-dn these caeeSsshouldi i
Tt must be . bornme in mind that the crltzcal poxnt in Deczs;on
69510 is the 1mmunlzatzon of the utility. Decmslon 69510 dzd not hold that
the police acted correctly here--indeed, there is a_poss;bzlmty-they~d1d'
not. Decision 69510-did NOt PUrport tO approve any and all police conductﬂ
relating to telephone servmce, noxr dld it completely reafflrm Deczslon ?
41415; ‘on the contrary, Deczszon 69510 called attentxon,to the reopened
1nvestlgatlon. Proceedlng from a recogn;tmon that reasonable poldce semz—

ure of telephone servzce 15 lawful Deczsmon 69510 merely determ;ned that,

in the event of such aemzure, the telephone company should not have a veto.

. The company s immanization from liability follows.as.a‘neceasarynconae—r”

quence. R
We are now brought to the gneat irony of'thia,case.- hepeatedly;.:.
complainant'a counsel have declared that the telephone company shouldrbe‘
kept out of the law enforcement husiness. That is exactly what T want to
do! 7The law holds a defendant lmable, not for che meye fact that he has -
been sued, ut because he has done somethlng wrong It the company is. to
be held liable as a wrongdoer, it must first be given a chozce between
dozng r1ght and dozng wrong. And 1£ upon be;ng requested by-the»pollce
To dzsconnect telephone serv:ce, the company is gzven a cho;ce, then it ﬂs
given power to rev1ew thc decision of the pol_cc. it bccomes a law enforce-

ment agency--and at the appellate level.

We trust‘the‘policeireluctantly. We trust them.at allthecanae;j

-l
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without them, civilization as we know it would be impossihle’éndcalso'bee
cause most policemen are able and honest. Our trnsf‘is reluctant hecause;
;unfortunately, hlstory~teaches that fallable, incompetent, even corrupt
policemen do exist. Why complxcate the problem by brangnng the telephone
company into it? If we are to trust anyone with emergency power-to dzs—

connect.telephone service (and the reasonable search and sezzure prznc;ples‘

pglmc . There are other dangers <o our lmbertmes. The cause of freedOm |

s;mply 15 not served by subgect:ng our democratscasly controlled polmce .o

the supermntendence of a przvate corporation. ‘
It is not suggested that a telephone utlllty will be l;able in
damagec if it refuses a police request for dzsconncctzon, if *t is now o

be made 11able for ggant g such reqpests, then it is apparent where the

company's self interest will lead. For the very reason that a utzl;ty is

not a law enforcement agency, it wzll have no 1nc11natzon under such cix=
phy v

cumstances to aid law enforcement——even in merztorlous cases.- In- short, \

the method by~whnch compla;nant’s counsel would "keep the. telephone company ,
out of the law en¢orcement buszness" would be by s;mply el:mznat:ng 1aw
enforcement at the po;nt in quest;on, that ns, at the v1tal central office |
connection. We do not follow-such a course with rcspect to other laW‘en-'
forcement weapons, the polmce are.not denled guns or Jalls smmply bccause
they m;ght shoot or xmprlson innocent persons. Rather the law - holds the
police accountable for their use of these wnapons-l2/and it reqpmres, undexr
approprzate czrcumstanﬁes, that private ¢itizens assmst the pollce when _

13/
called upon--with approprzatc immnity f*om lmabmlnty

1/ As Decision 41415-po1nxs out, the Commission's 1948 znvestzgatzon
revealed that utilities had been allowing illegal use of facili-
ties even when they must have been aware Of what was gomng on.

See footnotes 6 and 7, supra. Sokol has broughr suit in the Supcr;o* |
Court against the ponxce officers 1nvolved in’ th:s case. {

Penal Code §1S0; Peterson Ve Robzson Cl954), 43 Cal. 2d 690,; 697 see

Babzngton V. Yellow-Tax; Corp. (- 28), 250 N.Y. 14 164 N-E. 726
61 A. L.R, 1354.° . , _

5=
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II

Decision 69510 ‘and the relevant portions of Decision 41415, ape“

wnthln the Commasszon's Jurzsdxctlon.

Both the Calzfornxa Constitution and the Public uc;lztmes Act
clearly contemp*ate that it is for the Commission to decide the standards
of utmllty conduct Toward subscr;bers.A&/In the exercise of thzs undoubted B
Jurzsdmctlon, the Commission has determ;ned both in Deczszon 41415 and 1nf5
Decision 69510, that a te*ephone utmlzcy acts reasonably and w::hout unduc"
dzscrzm;nat:on when 1t temporarzly refuueo sexvice to cuatomers clazmed byf
the pol;ce to de using it 1llegally.

It is true that De¢ision” 41415 declares that, except as provzded7
therein, ™o actmon in law or equlty" shall acerue against any communmca-
tions utmlaty-because of anything done pursuant to that dec;szon. But the
declaration in question is not, as suggested in thc‘dissenting opinion,_
an assertion by the Commissiou of che‘power'to defiue thcljuriSdic:ion 0553
the courts; rather'fhefstatcment articulates the lcgal'éffectfof é.csm;?
mission decision conccrning reaconable'standards.ofﬁservicé.‘uthﬁ, for
example, the Commission authorizes'abaudonment of a particular‘:outeoffc
passenger stage corporation, the bus company's refusal thereafter to carry
passengers over that route. 15 not actzonable in court--whether or not the
Comm;sszon says 00.15/51m11arly in Decision 41415, it was for the Commus-
sion to-determ.ne to what extent a tclephone company~may reasonably e rc-
quired to provide service in the face of police allcgatzons of ;llegal use~ 
a legal conqequence'of that determination is that 3 contrary court act;on o

| Wlu .m» lie.

yg/"”c‘al ‘Const. Art. XII, §§22, 23; Pub. Util: Code 55761, 701, 702;
chlflc Tel. & Tel..Co. v. Superzor Court (1963), 60 Cal 2d 426,
428-429. |

15/ See also Cole v. Pacific Tel. & Tel. Co. (1952), 112 Cal.App. 2d
416 (commission rule lnm;tmng utmlzty s liability held binding
in court suit.for damages); c¢f. Pratt v. Coast Trucking, Inc..
(1964), 228 Cal.App.2d 139. - T
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I

When this case was being set for hearing,fthe telephone company ]

moved that it be consolidated with Case 4930, which is the CommlsSlon 5
reopened general investigation of thﬂs subject. At complainant s request,
the motion was denled, and the Sokol case was tried £irst, After the
hearing, the 1ssues were extens;vely br:efed, and by the time of submission
it was apparent that the direction and scope of the general 1nvestlgat1on f
could de better determined after the decmslon in the- Sokol case.. Thus,
for. example, if we had decided thut the d:sconnectlon procedure is wholly |
unconstltutzonal then there maght be no pomnt in pursulng ‘the 1nvest1gatlon
at all. To state it another way, the Sokol ¢case has served in effect as
the opening phase of our reconsideration of Dec;slon 4l4ls. Now that re-
" hearing of Decision 69510 has been denied, publac hearzngs in the ;nvestz-
gation have been’ schedaled fo*~February 16, 1966 at San Francisco. -

At the forthcomang hearings, the Commzssaon wzll be interested
in a number of questions not directly involved in the Sokol case. Thus,
in place'of the provision of Decision 41415 that a_conplaint filedloith the
Commission is the exclusive remedyfor restoration offsenyice,.pefmay_re- |
consider the possibility of restofation’by court order."Tnequestiontof
buxden of proof in restonation casesrwill'alsoobe'exploted. ‘Although'our*‘
interim relief polmcy was llberal;zed in 1962, so that, upon request,
1nter1m vestoration of servzce is today essentlally automat;c, we shall
agazn revzew interim procedures to determine if any further rev;szons are
calledvfor. The utalat;es' present unllmlted discretion as to publlc
telephones will also be exanlned., Ard we shall conszder-what "pun;shment"; "
zflany, can ox should be 1mposed when a subseriber adm:ts 1llega- use: of |

faczlztzes or when such 1llegal use has been establashed at a publ:c

16/ Prior to that time the Commission had sometimes denaed'lnterzm.relief'

if the complainant failed to comply with technical. pleadlng requmre-
ments-




¢ 7784 - D 70& - Concurring .= R L J
Opmnzon of Comm;ss;oner Grover . . ‘ ! x
17/ |
hearzng Qtllltles, law enforcement agencies, and. other 1nterested partmes
will be 1nv1ted to suggest other issues and o present evzdence. |
It dears emphasms, however, that the Commission'’s interest in
the general subject of 1llegal use of telephone facilities. does not- m;l;- ,
tate agaznst the determinations which have been made, ‘after careful de-
liberation, in the Sokol case, namely. |
1. Although the police themselves may'be held liable if
they are gullty of improperly znterruptzng telephone |
aervmce, they should not be denmed the power to 1nterrupt
servzce;_thms power ‘should 1nclude the right coerequzre a
cencral of‘ice'dieconneCtion. |
’2. Upon recezvmng from-a duly constituted law enforcement |
agency a reqnest for a central office disconnection on the
ground of illegal use, a-communications‘u*ility should'be
required to comply, and it uhould not be held l;able 1n ‘S

damages for doing so.

"Eommissionerv‘

 February 4, 1966

17/ ‘See in particular my quscnt in Rogers v. Pacific Tel. & Tel.,Co.
(1364), 62 Cal.P.U.C. 205, 206; see also Kretske v. Facific -
Telephoﬂe (1964, Cal. P.U C. unreported), Decision 66633 in
Case 7686. . T T e




