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In the Matter of the Imvestigation 3
into the rxates, rules, regulations,
charges, allowances and practices

of all common carrxiers, highway
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to the transportation of cement an
related products (commodities for

- whien rates are provided in Minimum
- Rate Tariff No. 10). .

carriers and c¢city carriers relatin § No. 27 ‘
i

Kenneth P. Harrison, for Harrison~Nichols Co.
Lt'd., petitioner.

Russell & Schureman, by R. Y. Schureman, for
Matich Transportation Co., Moore Iruck Lines,
Daniel Lohnes Trucking Co. and Phillips
Trucking, respondents.

Arlo D. Poe, J. C. Kaspar and H. F. Kollmyer, for
aliromia Trucking Association; H. H. Lowthian, Jr.,
for Kaiser Cement and Gypsum Coxp.; Geo. B.
Shannon, for Southwestern Portland Cemenf Co.:
L. L. Conley, for Riverside Cement Co.; Wallace X.
Downey, tor California Portland Cement Co. and
Waldo A. Gillette, for Momolith Portland Cement
Co.; interested parties. ‘ . .

. M. J;nkins and Geo. L. Hunt, for the Commission

statz. ' ) ' s

OPINTON

This petition‘was heard and submitted October 14, 1965,
before Examiner Thbmpson at Loé Angeles. Notice of Hearing7wa$vservéd
3 in accordance with»theCommissioﬁfs~proéedural,rules; - |

Barrison-Nichols Co. Lt'd. is a cqment‘carrier as defiﬁgd"
in Section 214.1 of the Public Uti;ities Code;, Thé*rates maintaiﬁed '
by it for the transportation of cement in buiiﬁare contained in |
Western Mbtor‘Tariff’Bﬁreau, Inc;LocallFréigg# Tariff Noﬁ 17, ¢31.
P.U.C; No. 10, W. J. Knoell, agemt. It sgek§f§uthbfity to publish‘ |
and'maintain'a rate of $.0270 per ome hun&fédi%ounds for tranSpérting,;

cement from the Qld Town Rail Siding Cement Plant of San Diego”
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Consolidated Company (Consolidated) to the latter'vaission.Valléy'
plant, and also afraterbf $.0370 per one hundred pounds for tranSf‘
portation of cement from the same point of origin to‘Coﬁsdlidated's
plant'at La Mesa. The rates presently applicéblelto suéh trabspor-'
tation are $.0375 and $.047$;‘respectively. - The sought\authbrity 
is opposed byfrespondents apﬁearing herein and by severaiﬁinceresqed
parties. | o | :

-Evidence was_presegﬁed by petitioner and by tespoﬁdeﬁts;_
| The authority sought in this proceeding ié'govefnedwby‘
Section 452 of the Public Utilities Code, which states:

"Nothing in this part shall be construed to prohibit
any common carrier from establishing and charging a lower
than a maximum reasonable rate for the transportation of
propexty when the needs of commerce or public interest
require. However, mo common carrier subject to the
jurisdiction of the commission may establish a rate less
than a maximum reasomnable rate for the transportation of
property for the purpose of meeting the competitive charges
of other carriers or the cost of other means of transpor-
tation which is less than the charges of competing carriers
or the cost of transportation which might be incurred
through other means of transportation, except upon such
showing as is required by the commission and a finding by
it that the rate is justified by transportation conditions.
In determining the extent ¢of such competition the commission
shall make due and reasonable allowance for added. oxr acces-
sorial service performed by one carrier or agency of trans-
portation which is mot contemporaneously performed by ¢he
competing agency of tramsportation." )

+ The proposed rates are lower than'maximum-teasodab}e rates.
The present rates, which applicant desires to redﬁcé, are ﬁhé same |
as those established by the Commission as the just,‘reasonaﬁie and
non~discriminatory rates to be charged by cement carriers a#ﬁ”;e@ent.
contract carriers for thé'transpo:tation involvéd. The pro;és¢d;
rates are less than'thosevofjéompeting‘carriers. The éerv;%ésitofbe
provided by petitioner under the proposed rates are neithef;greatcr

than nor less than the services it holds itself out to-perfégm'ﬁbr*

the public generally nor are they different from the services dffered 
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by competing.carriers at rates equivalent to those ptesently‘méin-‘
tained by petitiomer., The present rates of petitibner are-thé saxe
2s those of its competitors so that its purpose in establishing a
reduced rate is not to meet the competitive chargeé of other carriers
but to go below such competitive charges.

The real purpose of the sought authoritx:is-inferrcd from
the following evidentiary facts: San Diego Comsolidated Coﬁpany ié
engaged in the business of selling, among other things, rock and saund
products, cement, and concrete'in the Saﬁ Diego area. It haS‘plaﬁts
in Mission Valley and. La Mesa for the production, manufacture and
distrxibution of its products, It competes with other oroducer and
distributors of those productsvln the San Diego area. It ;eceives
bulk cement in carloads, as well as other materials, at its r311 
siding at Old Town, San Diego. In the course of igs-buéinés§"it:
requires motor tramsportation services to move materiais*from its
rall siding to {ts plants and to distribute products from its plants.
A rumber of years ago it performed such transportatién services.
Thereafter it sold its tractors to Coﬁptdn Equipment Company‘énd-in
March of 1963 it sold its trailer equipment to Harrison Trucking,
ine., an affiliate of petitiomer. From that daté‘COnsolidated eﬁgaged“
petitioner to perform the tramsportation services. Until*October;
1965 (a few days prior to the hearing) petit;oner had no motor vehicie
equipment. It performed the services with trallhrs leased £rom Ltsf
affi liate and engaged subhaulers with tractor¢ to pull the trailers..
As 2 result of certain requirements establzshed by the Commission in
zus Decision No. 69557, dated August 17, 1965, in Case Nb. 5440
petitioner in October of 1965 purchased a 1955 Peterbuilt tractor Lrom
Compton Equipment Company and two trailers from Ha::@son‘Trucking,Inc.

This tractor was one the equipment company acquired from ConSdl;datg¢ _
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in 1963, sold to a trucking company under a conditiomal sales con~ |
tract and later repossessed immediately prior to selling it to
petitioner. Petitioner's competitors have never participated in the
traffic here involved. Petitioner's president'testified that tﬁe
traffic has not and would not be available to aoy for-hire carrier
other than petitiomer. The evidence as a whole points towards an
affiliation or some degree of common interest, owmership or manegee
ment of Comsolidated, Harrison-Nichols,Co. Lt'd., Harrison Trucking,
Inc. and Compton Equipment,Coﬁpany. The proposed redoced rate
would permit Consolidated to eompete more effectively“ineits pro-
duction and distribotioo and inferentially'would:be advantageous‘

to said common interest in the aforesaid companiee,

Thexe 1s nothing in. the recoxrd whieh‘would indicate whether
Consolidated is at a disadvantage in eompetinéeiﬁ'the San.Diegova:ea
nox is there any indication that the savings in its-treﬁSportetion'
cost which would result from the proposeo'redueediretes.wouldﬂredound
to the public interest. The trensportation, being a truckload'ooeee'
way haul, will not increase petitioner's load factor. Petitiomer's
unit cost of transportation therefore will not be reduced so as to
lessen the tranSportation burden upon the public served by petitioner.

The only evidence offered by petxtxoner in justification
of the proposed rates was an estimate of the cost of transport;ng
the property, which purportedly shows that the rates are compensa-
tory, and the statement by pet;tioner s president that if the author-
ity is not granted, Consolidated will undertake to transport the "
traffic. Presumably the latter is intended to show that unless the
authority is granted for-hmre carriage will suffer the loss of thic'
traffic.

The cost estimate presented by petitioner was attacked by

respondents and by Califormia Trucking Association. Substantial

doubt was cast upon the reliability of that estimate. We need not
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consider the oontentions of the parties regarding the'estimatos,u
bowever, because, assuming arguendo that the proposed rates would be
compenoatory, they nevertheless are clearly unreasonable. |
The proposed rates would be applioable only to the. traffic;

of Consolidated. On their face the proposed rates would be prefer- |
ential to Consolidated. A common oarrier must not give preferenco '
in trme, in price or otherwise to one person ovexr another. (CiQiI
Code; Sec, 2170.) No'cement carrier shall, as to rates, charges;
service or facilities, or in any other respect make ox grant any
preferenoe or advantage to any corporation oY persomn or sub;ect any
corporatxon or person to any prejudice or disadvantage. No cement
carrier shall establish‘or maintain any unreasonable difference as
to rates, charges, sexvice or facilities, or invahyfother respect,
cither as Between localities or as between classes of'servicc"(?ublic'

tilities Code, Sec. 453). Althouéh not all preferences. are tnla&ful,
the recoxd in this proceeding does not provide any basis.ﬁoon Whioh;we.
can‘find thet the differences Between the rates whioh<would‘be‘eppli- ;
cable to Comsolidated's traffic and those app1icabfo'tooshipments rader‘
by other persons ox corporations similarly situated would bo reason-
able.. Om the contrary, the only “favorable orunsportatron conditmors v

alie god by petitioner in its pleading are: (1) 95 percent of the route
traversed is on a freeway system and (2) loading and unroading condm-‘
tions are unusually fast.. The evidence offered at the hcarxng Sup-
ports the allegation coacerning the route. According to the testx-d
mooyfthe‘cement is loaded at origin by gravity from a silo and is‘
‘unloaded at destimations by releasing the gates om the bottom .dump

trailers. Bulk cement is usually and ordinariiy transported in

hopper-bottomtddrp trailers and is ordinarily unloaded-in:-
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the manner described‘above. ‘It is also not unusual for bulk
cement to be loaded by gravxty from a silo. It has mnot been
shown that there is any reasonable basis for the differences between f?
the proposed rates and those which petmtioner would charge to other ‘
shippers srmllarly situated ‘“;
The proposed rates would be lowexr for a 1onger distanre
than rates applicable to a shorter distance over the same route in -
the same dmrectlon, ‘the shorter being included within the 1onger :
distance. Such rates are unlawful (Comst. Art XII, Sec. 21; Pub.
veil. Code,'Sec; 460) unless after in&estigation in special cases
the Commission authorizes them. Such authorization is,grauted'by
the Commission in special cases in order tovpermit carriers tofmeet
competitionvfrom otuer carxiers or;other uodes of transportation‘
But not on the basis of the facts presented here;
We find: o

1. The proposed rates are lower than maximum reasonable ratco.

2. The'proposed rates are mot required by the ueeds of com-
mersce ox by the public-interest.

3. The propoSed'rates are unreesonable-and‘unjustly discrim-
inatory by reason of comparison with other rates maintained by
petitioner. |
4. The proposed rates are not justified by transportation

condxtions.

We conclude that the petitxon should be denied.
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IT IS ORDERED that Petition for Modificationm No. 27 in
‘Case No. 5440 filed 'by Harrison~Nichols Co. Lt'd., a corporation, is
hereby denied. | |

~ The ‘effective date of this oxder shall be twenty days after =

the date hereof.

Dated gt o0 Francisco

L4
day of JANUARY

eoia wnic Y
» California, this et




