Decision No. 70180 -

oRICINAL
BEFORE THE PUBLIC UTILITIES COMVISSION OF THE STATE OF CALIFORNIA

In the Mattexr of the Application of )

ULRIC E. GRIFFITH, doing business as g

GRIFFITH TRANSPORTATION, for a ''grand-

father" cextificate of public conven-

lence and necessity as a cement carxiex Application No. 46564
pursuant to the provisions of Section (On Rehearing)
1063 of the Public Utilities Code.

U. E. Griffith, in propria persona, applicant.
usse ~Schureman, by R. Y. Schureman, for
Max Binswanger Trucking, Matich Lxansportation
Co., Daniel Lohnes Trucking Co., Valley
Transportation Co., Phillips Trucking and Moxe
Truck Lines; William Mitze, for Riverside.
Division, American Cement Corporation; George
H. Roe, for California Portland Cement Ccow,
David K. Grahan, for Kaiser Cement & Gypsun
Corporation, protestants,

Waldo A, Gillette, for Momolith Portland Cement
Co., Interested party, '

Douglas Quinlan and Donald J. Haxrvey, for the
C ssion staff, '

OPINION ON REHEARING

The above application was filed under the "grandfathex"
provisions of Section 1064 of the Public Utilities Code for a

certificate of public conﬁenience and'necessity to operate as-a
cemeﬁt‘carrier in certain specified counties. By ex parte |
Resolution No, 13821, Sub. No, 42, dated June 23, 1964, the appli-
cation was granted‘iﬁ pa;t, and a cerxtificate to operate aé a |
cemént.carrier to and within’the Counties of Imperxrial, Los Angeles,
Orange, San Bernaidiﬁé;and Véﬁtura, was Lssued to aﬁbliéant. |
The cextificate does mot imclude several other countics named in

the application,'foriwhiéh‘prdoflof.Operationyduting,tbe"grahd- |
fathetﬁ‘period (June 1, 1962to-MBy-315’1963)vWas<nqtveétab113ﬁéd.-




A petition for rehearing was filed by Max Binswanger
Trucking, Matich Tramsportation Co., Daniel Lohmes Trucking Co.,
Valley Transportatién Co,, Phillips Trucking and More Truck Lines;
Petitioners allége'that the shipping documents attached to the
application to establish proof of opexations as a cement carrier
during,the "orandfather” period demonstrate that all or practically
all of the traﬁspoftation handled by'aﬁplicant~during sald period .
was either less than truckload or handled on a basis other than
as a for-hire carrier and thﬁs was not "oPeratién in good falth"
within the meaning of Section 1063 of the Public Utilities Code"
The petition.for rehearing,wes granted by Commission order dated
September 15, 1964.

Rehearing was beld before Exapiner Mooney in Los Angeles
on March 18, 1965.

- Applicant testified that he was issued & permit by the
Commission eighteen years ago, that tbe permit authorized the
.tranSportation of various commodities, including-the transportation
of Portland ox siﬁiiax'cements;and'thazAhe has in fact tramsported |
cemen:'during the past'eighteeﬁ years. Hestated‘thatdu:ing'thé

"kxandfather” period:hefowned and operated three trucks, three:

tractors, two low-bed semitrailers and ome flat bed semitraliler;

that cerent in packages—was transported on the flat bed semi-
equipment during ﬁhis perlod; and that the carrying capacity of the_
flat bed seml-equipment was 41,000 pounds, The witness testified
that he transported all types of comstruction equipment during the
“orandfather” pexriod; that since the middie of Jdne 1963’ his‘equiﬁ--
zent has been used exclusively for moving machinery on a particular
job; that although he has not transported any cenent since that
dace, he has held himself out to the .public to transport cement and

would tramsport It if called upon to do so; that he 1s a party to
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the Western Motor Tariff Bureau cement'tariff' that he has been

shopping for new hoppexr equipment in which to tranaport cenent'
and that it is his intention to continue to haul cenent.

The documents attached to the application to establish
proof of operations to and within each of the counties covered by
the cement carrier certificate granted to applicant by Resolution
No. 13821, Sub. No. 42, show the number of sacks of cenent trans-
ported but do not show the weight of the shipment. The traffic
manager of California Portland Cenent Co. testified that the gross
welght of each sack of Portland or sinilaxr cement shipped by his
company is ninety-fﬂve‘pounds and that all cement nillsain-southern
California use the same welght, Based on the gross weight of
ninety-five pounds pervsack. the weilght of each shipment covered
by the freight bills for the'counties included in the. certificate
is as follows.‘

County Nucber of Sacks Weight

Los Angeles 375 35,625
- Ventura 400 38 000
San.Bernardino 250 23 750
Orange - 400 38 000
Ioperxial 350 33 250?

The document for San Bernardino County shows the Boy

Scouts of Averica as the conmsignee. A charge of one hundred
dollars is shown, and the word "domation” is typed on the document.
Applicant testified that he considered this to be for-hire
transportation. He stated that he paid transpoxrtation taxes on
the amount shown and that he donated one hundred‘dollarsato the
Boy Scouts., The witness explained tbat'rather than receive the
transportation charge and return an equal anount of noney to the.
Boy Scouts, he ainply did not collect the-money.




B, 46564 as

The sales and traffic manager of California Portland
Cement Co. testified that his conpany maintains recofds of all
shipments made fron its plant; that 424 sacks of cement {s the
oininun anount of sacked cement that anyone could pick up from thc
plant- that the document attached to the application for Inperial 'gf
County covers a purported shnpnent of 350 sacks of cement fron -
hiS-conpany,land that thexe 13 no record in the company's £lles
of this shipment or any other tramsportation perfonnéd by appli-
cont ffon.California Portland Cezent Co. during‘the'giandfatner
period,' _ )

The traffic manager of the Riverside Division, Amexrican
Cezent Corporation, testiffed also that 424 sacks’of‘cenenc are the
oinimun that anyone could pick up from his plant; that the document
attached to the application for Orange County covers a purported"
shipment of 400 sacks of cenent from Riverside's nill to Untvoroity
Construction Co., Fullexton; that his company has no record of'
either the shipment.of the sale of any cement to Unive:sityn |
Construction Co.; that it Is possible, though unlikely, that
University Constxuction Co. could have purchased‘the'oenent from
a third party;'that 1f oore than ome unit ofequipnentis,required

to transport am order, it Is possible that the last load may be

- less than 424 sacks; that thé-only othex exception to the 424 sack '

rule Is donmatioms; and that the only record his conpany has of

transportation perforned by applicant during the grandfather period
was the sbipnent of 250 sacks of cecent which were donated to the
Boy Scout Camp In lnperial County and another shipnent of 200 sacks,

of cezent which were donated to the Boy Scout Canp~inAOrange‘~
CountYo | | o
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Diseussion

The cement carxier "grandfather' provisions are set forth
In Sections 1063 and 1064 of the Public Utilities Code and provide

as follows:

"The commission shall grant a certificate to operate
as a cement carrier to any cement carrier as to the
counties to and within which it was actually tramsporting
cement as a cement carrler In good faith within one year
prioxr to Jume 1, 1963, and continuously therecafter,
provided such cement carrier applies to the ¢conmission for
such certificate prior to December 31, 1963, and submits
adequate proof of such prior operations.  The dellvery of
one or moxe loads of cement either in bulk or in packages
to a point in a particular county shall constitute ade~-
quate proof of such prior operations and shall entitle
the applicant to authority to sexrve all points in sald
county from any and all points of origin.'” (Sec. 1063).

de %k Jd de

"Provided proper application is timely filed, the
cormission shall issue a certificate to each cement
carrier conforming to the proof of good falth opera-
tions produced by such cement carrier with respect to
its operations prior to Jume 1, 1963, and continuously
thereafter,'" (Sec. 1064) : : ‘

_"Cemeﬁt cérf@é;" is’defined in Section 214,1 of the Public
Utilities Code asyfoll§w$: |

"Cement carsicr! means every corporation or person
operating within this State, engaged as a common carxier,
other than a highway common carriexr, for compensation in
the ownexrshlp, control, operation or mamagement of any
notor vehicle loaded substantially to capacity with and
transporting portland or similar cements In bulk or in
packages over any public highway in this State.”

Thevterm_"loq&‘of cement” as used In the "grandfather"

provisions of Section 1063 is pot defined In the Code, By-reaéiﬁg‘
Sections 1063 and 214,1 together, it is apparent that the |
Leglslature Intended this term to mean that the equipment on which
the shipment is tramnsported is loaded "substantially to capacity”
with the cement. The Code 1s also silemt as to what pércehtage of

the carrying capacity of the equipment must be loaded with cement
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to be considered loaded "substantially to capacity'. The tern

"substantially" is a relative term. It is not a technical word
having a peculiar ﬁeaningxin law, but 1s a word it cormon use
which must belgiven its plain, ordinary neaning,

The weight of the shipments represented by the documents
for Ipperial, Los Angeles, Orange and,Ventura’Counties ranged fronm
33,250 pounds to 38,000 pounda. The carrying capacity of the unit
of equipment on which all four shipments were transported was
41, 000 pounds. In each-instance, the equipment was loaded
substantially to capacity. | o

The shipnentirepresented-byvthe document for San
Bernardine County weighed'23,750 pounds and was tramsported on
the same unit of equipment xeferred to above. The equipment could
not be considered SubStantiallyrloaded'to capacity with this
shipment. In the circumstances, applicant was not oﬁerating‘as a
cenent carrier when he transported this load, and“the'doeunent‘
does not qualify applicant for a "grandfather" cement carrier
cextificate for Sam Bernardino County, It 1s not necessary;'
therefore, to consider the Lssue raised by protestants as to
whether the shipcent to San Bernardino for the Boy Scouts was
or was not fox-hire transportation.

Protestants also allege that applicant has mot estaolished
that he "was actually transporting cement as 2 cement carrier -in
good faith within one year prior to Jume 1, 1963, and continuously
thereafter” as required by the "grandfathex'" provisions.of
Section 1063 of the Code. The Cormission In discussing the wgrds

"in good faith" in the Kenneth D. Franeisco, et al., decision

stated as follows:

1/ Declsion No. 68397, dated December 22, 1964, in Applieatxons
Nos. 46118, et al., at page 9 (mimeograph copy).
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"We f£ind that the words "in good faith' standing
alone in Section 1063 mean only that the operation
which 1s the basis for qualification pursuant to
sald section shall not have been merely an
{1lusory creation of the applicant to aveid the
necessity of applying for a mew certificate. _
Whethexr or mot the applicant {s In othexr respects
a law violator, fimancially ixresponsible, morally
unfit or deviously motivated has no bearing on the
question of its rights to a certificate; it need
neet only the specific and exclusive standards
which the Legislatuxe has set."

The standard of proof required by Sectiom 1063 to |
establish operations as a cement carrier during‘the'"gidhdfathef"
period to ox within a particular county ls evidence.of deliﬁery of
one or nore loads of cement to that county during,saidipériod;
Photostatic coples of,documénts covering such tranSpottat£6n éttached
to applications for “grandfathex" certifiééces have been aé;eﬁted‘
by the Cornmission £n thi3 type of proceéding as adequaté‘proof‘of
operat16n3~during_the‘"grandfather"‘period; Applicant has £b£:
the Counties of Los Angeles, Ventura, Oxange and Ioperial, net the
"specific and exclusive standards which the Legislaturelhas'seﬂ”
by attaching a photostatic copy of a shipping_docﬁmenﬁ qovefiﬁg tbe‘

transportation of a ioad of cement to eachof said countles during

the ”gianﬁfathet”‘péridd.

' App;icént'édmit:ed that all of‘his equipnent'has been
used‘exclusively'oh a job;noving'nachiﬁery since the nmiddle of
June 1963 and that‘he has not :ranspbrted any cenent since that
date. He stated that if he had been called upon to tramsport
cerment during this period he would have dome so and that he now
intends to purchase additional eéuipment in which tOvtransborﬁ‘
cement, Whether or not applicant has in fact transported”cenen:
since nid-ﬁuné‘1963'is-not matexial iIn deterﬁining whethexr he is
entitled to a "grandfathex" cement carrier certifiéate. The

standa:d‘of proof established by the LEgis1ature*(£hét_is,'"thé-

P




A. 46564 ds

_delivery'of ome or more loads of cement” to the counties in
question) 1s the controlling critexion with regard to the cOnstrgc-‘
tion of the words "and continuously thereafter” im Section 1063.

| There renains fofvdiscussion the question of whethex the ‘
documents attached to the application for Impexial and Orange
Counties actually'represeﬁt the tramsportation whiththeylpufport
to.représent. The witnééses for the two cement gilIQVéhown éthbe.
originsvon the doéuﬁents both.testifiéd that their respective £irns
'have‘no1rec§rds of thiS'transportatioh and‘that‘the\quaﬁtié& §£
cement in each shipment is\leSS‘thdnltﬁe alninum éno&nt’ﬁﬁét”éh&one
couid plck dp»from.either niil. ‘The witness for the Ri&érside
Division of the Ane?icap Cement Company admitted.that the last.
pickup.of a shipoent requiring.more-thah-one unit of‘eqdipneﬁp to
transport could possibly'bé less than the 424 sack minimum éﬁ&"
that although the records of his company arééxxiémely'accuraté,
it is possible, though #niikely; that a parﬁicularlloéd céuid-bé |
overlooked. Applicant, on the other hand, testified‘thattthe"
shipmenés :eprésented By'the'ﬁwo docunents were In fadt transported .
by him. He stated that"tranSPortétion-charges were~paid_by the |
consignees and mot by tﬁéAnills, 'As to. the ﬁinimun;quahtity" |
:equiremené, appli&ant pointed out that each of.fhe tw&%gbipnents
was most likely a paft of a larger shipment. Th¢~¢onf1ict'in the
evidence on these two shipments will berresolvedin3£éer 9£{

applicant, | )

Findings and Conelusions
After considerationm, the Commission finds that:
1. Applicant has filed a timely application for a cement

carriexr certificate pursuant to the "grandfather" provisions of
Section 1064 of the Public Utilities Code.

2/ In re C.F.0. Enterprises, Inc., Decision No. 68941, dated
April 20, 1965, In Application No. 46460 at pages 3 and &
(mimeograph copy). - o |

 ~8-
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2. Applicant was granted ajcertifiaate by'ex parte
Resolution No.'13821 Sub, No. 42, to operate as. a‘cenentvcarrier
from any and 2ll points of origin to all poin:s and places within
the Couties of Topexial, Los Angeles, Orange, San Bernardino and
Ventura, _ ,

3. Applicant sub:itted-wiﬁh the application proof that it
was actﬁally transporting cement as a cement carrier in good 
faith within one year prior to Jume 1, 1963 to and withinvtheg
Countiea of Imperial Los Ahgeles, Tange and Ventura by
submitting evidence of delivery of at least one load of cenent to

each of saxd counties.

4, The docunment subﬁitted with the application to éstablish‘~'
proof of operation as a cennnt carrier to and within San Bernardino !
County during the ”grandfat 2ex’ period does not cover tranSporta-vf
tion of cemeant in equipment loaded substantially to aapacify.‘

5. Applicant has not established that he was transnorting
cement as a cement carrier to and within San Bernardine County
during the "grandfather" periodo

Based upon the foregoing £indings of fact . the
Cocnission concludes that: S

l. San Bernardino County should be canceled from the :
certificatp granted to applicant to operate as a cement carrier D
by ex parte Resolution No. 13821, Sub, Noo 42,

2, In all other Xespects, ex parte Resolution No, 13821
Sub, No. 42 sbould be affirmed.




ORDER ON REHEARING

IT IS ORDERED that:

1. Sub, No. 42 on‘sage 4 of the attachment to'ex—parte
Resolution No. 13821 dated June 23, 1964, 1s amended to read
as follows: K

42, Ar46564 T-27,895, Ulrich E. Griffith dba

Griffich Transportation, Inperial Los Angeles, Orange
and Ventura,'

2. Applicant shalltinmediately cease and desist fron
transporting cement as a cement carxrier to apd‘wicbin Sam
Bernerdino County. |

3. Within thirty days after the effective date of this;
oxder, applicant shéll cancel all taxiff £ilings covering.the_.‘
transportation of cement as a cement cerrier to and within the

County of San Bermardino.

The effective date of this order shall be. twenty days .
after the date hereof

Dated at San Francises , California, this ;///
&% dayof ____ NUMRY | i066.

_fPresident




