
Decision No. 70265 

'BEFORE THE PUBLIC. UTILITIES COMMISSION OF TEE STATE OF CALIFORNIA 

THE PACIFIC, tELEPHONE AND 
'IELEGRAPR COMPANY, a corporation, 

Complainant, 

vs. ! Case No. 7651, 
) 

INDUSTRIAL COMMUNICATIONS SYSTEMS, INC., ) 
a corporation, ) 

Defendant. ~ 
------------------------------) 

Arthur T. George and Maurice D. L. Fuller, Jr., by 
Maurice D. L. Fuller, Jr., for The Pacific 
'Ielephone and-felegraph Company, Complainant. 

Lester W _ S¥!llane, for Industrial Communications' 
Systems, c., Defendant, and Allied Telephone 
Companies Association, interested party. 

Neal C. Hasbrook, for California Independent 
-TeIiphonc ASsoci.o.tion, intervenor. 
Paul Popenoe J Jr~, for the Commission staff. 

OPINION ON REHEARING OF 
DECISION NO. 68137 

!he Commission, on petition of defendant, Industrial 

Com.unications Systems, Inc., granted· rehearing of Decision No. 68137, 

limited to oral argument on the record theretofore tIUloe. That, de­

cision ordered defendant's tariffs cancelled,absen~ possession of 

a modified station license from The Federal Communications Co=l.ssion, 

to the extent they offered public, intrastate, radio channel link 

sern.c:e over existing microwave frequencies assigned by the,FCCt<:> 

defendant's Radio Station KMD 990, at Los Angeles. 

The case W:lt> argued and submitted 0:1 Ma.rch 19, 1965 before 

the Commission en banc and Ex.gminer Gregory. Defendant conceded -

and its tariffs state - thAt the proposed service is offered subject 

to obtaining tbe require.d FCC license. Defendant ~gues that tbe 
... , ' . 
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order places i~ - and other r~diotelephone utiJ.ities in California -

in a "jurisdictional limboff
, since the FCC, it appears, 't'1ill not 

grant the modified station license without lJ. decision by this 

Cotcmission on the question of·whether or net defendant requires 

fu~ther ~uthority under California law to inaugurate the proposed 

service. The underlying facts are stated in the' questioned decision. 

Defendant urges that the order is contrary to Malis v. 

General Telephone Company of Ca.lifornia (1961) 59 Cal .. P.U.C. 110, 

where the Colllmission held that a landline telephone corporation, not 

then possessing the required FCC station license, nevertlteless could 

provide mobile radio telephone service under its existing franchises 

a.nd certificates, without further certification, as "~ extension 

within or to territory already served by it, necessary in the ordinaxy 

course of its business". (Public Utilities Code, Sec~ 1001.) 

Defendant asserts the same right here, in its capacity ofa public 

utility telephone corporation subjected to this Commission r s jurisdic­

tion, in 1961~ with other Miscellaneous Common Carriers in California 

operating under FCC licenses in the Domestic Public Lanel Mobile Radio" 

Service (FCC Rules ~d Regulations, Part 21.1; Re Mi .. scellaneous 

Common Cal.-riers (1961), 58 Cal. P.U.C. 756). 

Defendant also urges that if this Cotcmission, when it tool~ 

intrastate jurisdiction over the rates and service of Miscel1~eous , 

Common Carriers, intended by its order (DeCision No. 62156) that the 

radiotelephone services then offered by defendant and other Ydseella­

neOU$ Common Carriers wer~ to remain fixed in the scope then author­

ized by rcc- licenses and reflected in in:Ltia.l tariff·f11ingswith 

-2-



e 
C. 7651 ab* 

e:< 
... , " , , >~ 

this Commission, the resulting "freeze" of radiotelephone service 

would affect adversely the future development of radiotelephony in 

this State. Defendant argues that the language of the cited,lfgrand­

father" order, instead of indicating an intent to' "freeze" rad:l.o~ 

telephone service on the date of the Commission's assumption of 

intrastate jurisdiction, was designed instead to provide continuity, 
. ',. 11 

under state regulation, of whatever service was then being offered •. 

Extended or different intrastate radio communication services, 

subject to appropriate FCC licensing authority, would thereafter, 

the argument continues, be governed by prOVisions, ofCalifOrni:~law 

applicable to all telephone utilities, as in the case of the'estab­

lished .landline companies J like complainant, which also are req\~red 
< ,< .... , , 
: .' , 

to have FCC licenses for their radiotelephone services. 

Complainant, The PaCific Telephone and Telegraph Company, 

which has had on file with this COmmission,. since 1952, a. tariff that 

includes radiotelephone service throughout California (Tariff'Schedule 

Cal. P .U.C. No. 45-T)) takes the position thatdefendant r s offer of 

radio channel link service (provision of subscriber-activated' and' . ' 
. 

controlled audio sub-carrier microwave channels, by addition of a 

simple multiplex device to existing, facilities and' frequencies) , 

consti'tutes a "new" service which involves "construetionfl of.·facil­

ities and, therefore, req.uires·a; specific certificate of· public 

convenience and necessity under the first paragraph of Section 1001 

of the Public Utilities Code. Complainant argues that defendant may 

1/ Decision 1'10. 62156· (the so-called "grandfather" order), in order-
ing para.graph 1 thereof, states: "1. Each radiotelephone utility .... 
is authorized and directecl to continue its California intrastate 
public utility communications service at the rates and charges 
and under the conditions authorized by The Federal Communications 
Commission in effect on the effective date of this decision". ....../"'. .' 
(58· Cal. P.U.C .. 75&, 762.) . ,/ . 

.. , . 
,." . 
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not) without such intrastate authority and a modified FCC license!n 

the Point-to-Point Microwave Radio Service (FCC Rules and Regulations, 

Part 21 .. 15 (c)(4», commence "construction" or offer th~ "new" intra­

state service proposed in its tariffs; nor, complaiust asserts", is ,< 

defend3Qt entitled to render theservicc' under the, exemption provided: 

in, the second' paragraph of Section 1001 for an extension flDec~ss.a.r)':' 

in the ordinary course of its business", since defendant r $, "ordinary'~, 

bus:Ln~ss, complainant argues, is that of a licensee in' the Domestic ' 

Public Land Mobile Radio Service and' not in the. Point-to-:t>oint Micro";:" 

wave Radio Service. 

Defendant argues that, on the contrary, the proposed public 

offering of prescutly unused microwave capacity will simply provide 

a more effective and economical mobile radio service ~nd,will give' 

subscribers a private line for audio' communications ove.r the sub­

scribers' own facilities, without - as at: present - theint~rposition 

of defendant in the overall communication circuit for control 'or 

repeate:z:o purposes. 'Ihis, defendant asserts, it may do· ~s an extenS'loti. 

of its ordinary business as a mobile radio· public utility telepbone 

corporation, now under state regulation as such, without., further, 

certification. 

Comp~ainant's argument, other than controverting the 

assertions of defendant) was limited to "'..,hat it described as "the 

single issue before the COXllrllissionrr
; namely, whether' defend~t had 

the requisite authority to provide private line service. 

We have reviewed the record in light of the oral argument 

and of defend.o.nt's eoncess:ton that it does not now possess the 

requisite FCC authority to' inaugurate the proposed microwave link 

::e:vi.ce' in California. It is clear that, under defendant ',5 presently 

filed tariffs and existing FCC authority, if a potential subscriber, 
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should attempt to avail himself of that class of service defendant 

could not render it even if nothing further were required from 1:h1s 

Cotm:cissio1.'l, unless and until defendant obtained a modified FCC 

station license. 

The vice of the decision which cancelled defendant's offer 

of microwave link service on the sole ground of lack of appropriate 

FCC authority to support it, is, as we now view the ease, that the· 

decision leaves untouched three important issues tb.at.concernall 

parties .as well as this Commission and which- were raised by the 

p~eadin8s and briefs. Those issues relate to~ (l) the scope of this 

Commission's intrastate jurisdiction over radiotelephone utilities 

which arc also required to obtain construction permits and station 

licenses from the FCC; (2) whether prOvision of radio channel, li:ll~ 

service, as proposed by defendant, constitutes rf constru.ction" or 

rrextensioni' of CIa line, plant, or 'system" requiring prior certifica­

tion by this Commission pursuant to Section lOOl of the Public 

Utilities Code; (3) whether defendant, even if not required to obtain 

a i'construction" or tfextension" certificate pursuant to 'the firs·t 

paragraph of Section 1001, or because of the exemption afforded by 

the second paragraph of that section for "an extension within or to· 
.. 

territory already served by it, necessary in the ordinary course: of 

its business", nevertheless may have to :face a. cla.im by a utility 

already in the field, that it is being 11injuriously a.ffected'" by 

defendant r s "construction" or Hextensionu of its. "line, plant," or 

system" (Pub. Utile Code, Sec. 100l). n'le latter issue, ra:Lsedby 

complainant and· intervenor in their pleadings but only briefly 

touched in the evidence, goes to the root of this Commission's power 

to regula.te competition betw'een communications utilities in the 

interest both of the getleral public and of the utilities themselves. 
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Concerning those issues this Cormnission, in Hal1s (59 Cal. 

F.U.C. 110, 115-116), concurred with the FCC policy of "fostering the 

develQpment of competing systems, teclmiques and equipments" as 

between public r~diotelephonc systems and the.established landline 

telephone companies (FCC Memorandum Opfnion ~d Order,. December 21, 

1960, Dock~t No .. 13900, in re General. Telephone Co •. of Calif.). The 

Commission said (59 Cal. F.U.C. 110, 115): 

uA1; is the case with other types of communication 
ut:ilities, both the FCC and this Commission have 
spheres of regulatory authority over the operations 
of radiotelephone utilities. Where regulatory 
authority is so divided, the public interest demands 
that th~ policies of the two jurisdictions be suf­
ficiently consistent to prevent ~ impasse under 
wl1ich business· cannot be conducted because of one 
jurisdiction thwarting the mandates of the other." 

We have no doubt that when this Commission, in 1961, assumed 

intras tate jurisdiction over Miscellaneous Co:imnon Carriers as' "public 

utility telephone corpora.tions" (Re Miscellaneous Common Carriers, 

58 Cal. P.U.C·. 756, 761), the jurisdiction so undertaken was· .'md is 

plenary, except with respect to the issuance ,of cons truction permits 

and radio station licenses provided for by FCC rules, .and regulations., 

Our assertion of complete jurisdiction over the opera1:ions ofrad:Lo­

telephone utilities in this State, subject to· the abovementioned 

exception, le~ves both the FCC and this Corntlission free, within their 

respective spheres, to regulate whatever public communications 

services, ~th or without wires, may be required by the' public con­

venience and necessity, as well as to foster improvements in the art 

and promote stability in the industry. 

The second and third issues, mentioned above, which relate 

to the requirements of Section 1001 of the Public Utilities Code, 

involve matters over which this Commission exercises primary and 

exclusive jurisdiction pursuant to applicable prOvisions of California 
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law BIle the Comm.i..ssion' s Gene=al Orders. The fact· that established 

landline telephone utilities tcr:ly offer 4 variety of services not 

normally provided by the ~adiotelephone companies is irrelevant to 

the basic fact of ,this Commission's unques,tioned plenary intrastate 

jurisoiction over both types of utility. As is the case with other 

kinds of utility service that may be subject to both federal and 

state regul~tion, we are not aware of ~j provision of the Public 

Utilities Code, or. other California law, that would so circumscribe 

1:he d:r.scretioT.l this Commission 1JJ/3.y exerc:f.se 1n the regulation of 

radiotelephone utilities as to preclude the application of regulatory 

standards that will be just and reasonable not only for that type of 

communications utility and its patrons but as applied to controversies 

that may arise, within this Comttission' s cogn1znnce, between the, 

various kinds of communications utilities. (See Plumas-S1erraRural, 

Electric Cooperative, Inc.' (195l), 50 Cal. P.U.C. 301 .. ) 

In Malis, supra, we beld" that an established landline 

telephone utility did'not require a certificate of public convenience 

and necessity, under Section 1001 of the Public Utilities Code, to 

offer te.lephone service by means of a radio link to subscribers in 

vehicles, since such se~ice was a normal extension of its plant ~d 

service and it W:;lS immaterial tha.t it was to be accomplished by a 

radio link rather than a wire linl<.. The Commission noted', that, in 

any event, the utility~ before it could render the proposed mobile 

service, had to obtain an appropriate construction permit and station 

license from the FCC. 

We hold that defendant, in offering to provide a radio 

channel link service for subscribers by means of utilizing presently 

unused capac1.~ of its assigned microwave frequencies, is, subj'ect' to " ' 
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no greater disabilities under California law than any other telephone 

u~il1ty that may offer private line communications service by means 

of a raeio link, and is not required to obtain from this Commission 

a certificate of public convenience and necessity pursuant to Section 

1001 of the Public Utilities Code for rendition of such radio channel 

link service. 

Complainant and'intervenor have alleged that defendant's 

proposed radio channel link serv1ce woulcI cause ffduplic~tion of 

service presently being offerecI to the public, result in wcsteful 

duplicntion of facilities, be inconsistent ~~th the conservation of 

radio frequencies, and otherwise contrary to the public inter~st.ff 

(Complaint, Par. V.) Defendant has not denied those allegations; 

instead, it asser.ts, 3X'gumen tat ively , that "Paragraph V is' imate:rial 

in its entirety and should be stricken." (Answer, Par. v .. ) 
We observe that complainant and inte~lenor have Dot 

cla5.med, in the language of Section 1001 of the Public Utilities 

Code, that they would be "injuriously affect~d" by defendant's· 

proposee microwave link cervic~, so as to invoke the Coxm:o.!ssion's 

discretionary authority, under that section, to hold·, a hearing and 

make an appropriate order with respect to location of competing 

facilities ane1 services. Also, it seems at least a.guable, altho'l.lg..'" 

we do not here pass on the pOint, that the location of rad~otelephoce 

facilities may be a matter within the purview of FCC authority. 

Complainant's showing of whzt it asserts would· be the. 

adverse effect on it and other landlinc telephone uti11tieso£1~d 

private line service by defendant snd other rad1otelephoneutilities 

in C.'llifornia, WaS confined to op:tnions expres.sed by members of its 

engi:leering st:lff, UIl$upported by factual data, to the effect that 

the proposed service would cause uneconomic use of plant, equip~ent 
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and radio fr¢quencies and higher charges for service, with consequent 

disadvantage to the landline companies and their patrons. Defendant 

took the position that competitiv~ aspects of the proposed service 

were not in issue in this proceeding and that the only question to be 

decided was whether defendant had the right, under the ~emption 

provided by Section 1001 of the Public Utilities Code" to inaugurate 

the link service subject to FCC modification of its station license. 

Since we have held that defendant has the right, as So 

regulate.d radiotelephone utility, to provide the proposed'llllk 

service, subject toFCe licensing authority, without further 

certification pursuant to Section 1001 of the Public Utilities Code, 

and since cOtll!>lainant and intervenor, in our opinion, have neither 

alleged nor proved that they would be "injuriously affectedff by 

provision of such service by defendant, we conclude that defendant's 

tariffs, offering such link service to the public" should be per­

mitted to become effective l subject to acquisition by defendant from 

the FCC- of a:l sppropriatc station license· and other authority that 

may be required by applicable FCC Rules and Regulations. 

Decision,No. 68137 herein will ;,e vacated and the complaint 

will be dismissed. 

ORDER ....... ~ --
P'£ter rehearing herein duly had, IT IS ORDEREDth.o.t: 

1. Decision No. 68137 herein, dated October 27, 19'64 is 

vacated and set aside. 
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2. The complaint of The Pacific Telephone and Telegraph ! . 
Company herein is dismissed. 

The effective date of this order shall be twenty days 

after the date hereof. it~ 

Dated at ___ 5»_' Fnn __ dJJ_Iii ___ ,California, this /.I!-
day of __ J_A.;.;.NU;:.;.A,:.uR ..... Y ___ , 1966. 

.' " .' .., 

"'Vl,loIUU.,SS oners 


