i _zozss_ DRIGINAL

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Application of FIRST WESTERN BANK AND ;
TRUST COMPANY, a Califormia corporation,

as duly appointed Trustee, to forecleose

under a Deed of Trust between,GOLCONDA

UTILITIES COMPANY, & corporation as

Trustor and ROBERQ.J. ERWIN AND

CHARLOTTE R. ERWIN as Beneficiaries. Application No. 47908

: (Filed September 21, 1965
Application of ROBERT J. ERWIN AND Amended October 25 1965)
CHARLOITE R. ERWIN, d.b.a. ERSUL WATER

COMPANY, for a certificate of public

convenionce and necessity to opexate a

water system In Tract No. 3309 and

adjacent areas of San Bermardino County.

(AMENDED TITLE)

Robert J. Erwin, for himself and Charlotte R.
Exwin; George C. Halversom, for First Westerm
Bank and Trust Gompany; applicants.

W. Paul Payne, for Golconda Utilities Company,
protestant.

B. A. Peeters end Chester Neuman, for the
Commission stafi.

OCOPINION

Robert J. Exwin and Charlotte R. Exwin (the Erwins),
husband and wife, doing business as_Er#ul.Wnter Company,, segk
euthority to operate a water system which they intend to acquire
by foreclosure of a trust deed. First Western Bank and Trust"
Conpany (Fzrst Wbstern), trustee for the Erwins, seeks authority
to procecd with the sale of the water system.

Public hearing on this application was held before
Examiner Catey in San Bermardino on December 8, 1965. Copies of
the applicetion had been‘sérved and notice of hearing published
In accordance with this Commission’s rules of procedure.

Testimony on behalf of the Exwins was presented by Mr. Erwin.
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First Western's witness is.an employee in its Loan Adjustment |
Department. Golconda Utilities Company's (GUC) president was
called as an adverse witness by the Erwing and also made a stgte--
ment in opposition to-the'application. The Commission Staff

questioned the various witnesscs to assist in clarifying the

record.

Histogz |

In sbout 1949, the Exwins comstructed a water system to
serve Tract No. 3309, San Bermardino County. Mr. Erwin and
another party were the subdividers of the tract.

The Erwins owned and operated the water system until
1963. They Had not sought authority from this Commission to
construct the system nor did they evex file tariffs o otherwmse
bring their operation to the attentxon of the Commission. They
were apparently under the mistaken impression that the small size
of the system, serving omly sbout 90 of a potential 110jcustomers,
excluded it f£rom Commission jurisdiction. “ |

On February 1, 1963, the Exrwins sold to GUC Lot 54 of
Tract No. 3309 (upon whichtiS'located the wells, pumps, téﬁk, and
incidental utility plant, and a small housc not used for utility
purposes) and the water distribution system. The Erwins deeded
the real property, Lot 54, to GUC and gave GUC a‘biil of s§1¢“
covering the water system.
| The wndivided price for all of the assets transferréd,to ‘
GUC by the Erviss was set at $20,000. Of this zmount, $3,500 was
paid in cash. ' The remainxng §16,500 is reprcsented by an insta11~
ment note. The mote is secured only by a decd of trust on Lot 54
with First Western namod as trustee. Except for the produgtzon,

transmission and pressure facilitics,which'are improvements to
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Lot S4, the water system is mot used as eollateral for the

note.

Decision No. 67347, dated June 10, 1964, in Application

No. £5772 acthorized, among other things, the filing of tariffs

by GUC which established rates and rules applicable to the axea

sexved by the water system acquired from the Erwins. We find that

the construction of the system, its transfexr to GUC, thérencum-l
brasce of Lot 354 and the related evidence of indeb;ednesé‘werc
all accompliished facts prior to the time GUC“fiiedepblication
No. 45772. We express no opinion as té whether or not the |
puxported azquisition of the system by GUC from the Erwinsvwas
void under Section 851 of the ZTublic Utilities Code.

Early im 1964 GUC became delinquent_in7it§;payménts to
the Exwins of irstallments due under the terms of the mote. On
April 26, 1965, the Erwins delivered to Fixst Wastefn 2 written

Declaration of Default, requesting First Western to sell the

property covered by the deed of trust. First Wéstc*n then fxled‘

witx the San Bcrnardino County Recorder a Notice of Default. and
Election to Seli Under Deed of *ruot served a copy thercof upon
GUC and, after the statutory lapse of three months, gave notz;e
of Trusctee's Sale. Fifst Western has twice nostponedfthe‘sale
30 that proper author;zatzoﬂ of the transfer of utllity px0perty
ecould first be approved as requested in this applmcatxon.
Although it is nmot certain that the Erwins will be thc
successful bidders at the Trustee' s,Saﬂe, they appear co_be’uhe
only parties interested in acquiring the system. Oaly Lot 54

and the improvements thereon are covered by the deéd of trust,.

A,/’////ﬂ |
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but the Exwins are of the opinion that they can reacquire the
distribution system by appropriate legal action. Until such time
as the Exrwins acquire the distribution system, they are willing

to own and operate the utility plant on Lot 54 as a public~utility.
supplying water for GUC for resale. |

Qualifications of the Erwins

The Exwins and another party, doing busincss as Hlnkley

Valley Water Co., own and operate os a public utility thc watcr
system serving Tract No. 5714, San Bermardino County. They are
also quite familiar with the water system in Tract No. 3309, having
installed most of it and having owned and operatcd it for many
years un:xl it was sold to GUC. The Exrwins' financialvstatement,-
Exhibit No. &, shows that they are in a po;ition to make necessary
improvements to both the sources of supply and the distribution
system. They state they w111 immedxately deepen the older of the
two wells to 1ncrcasc the available supply of water.
Tariffs
The Exwins request authoxity to adopt GUC's present

tariffs for the arca if they acquire the distribution-sygtem.
| If'they or any other parties acquire only Lot 54, it,wi11 be
necessary for. the new owmers to file appropriate‘rates and‘rules,
applicable toithe.resale service they will be 6bligat¢d to pr6vide.
The order which follows 1s sofwritten that if the Erwins acqqire
both-Lot 54 znd the distribution system, or if GUC;puxchaseé
Lot 54 at the Trustee's Sale and retains the distributiqn s&stem,
GUC's then existing rates will remain in effect withéuégngeéwfor’

resale rates.




., 4. 47908 ds. I - . |

Motion to Dismiss

A.motion~§or dismissal of thisﬁapplicat;onvhas'béen made
by GUC.  The allege& grounds.presented are:

1. Lack of showing that water service by the-Erwins‘ |
is needed. ‘ |

2. Thc‘application is indomplete. A

3. No showing as to therﬁrwins' financial responsibility. -

4. No rates proposed. |

5. The assistance provided by thg Coﬁmission staff4inr
developing a complete record through questioning'théyErwins’
witness is unfair and inequitable to the other partieS-inVOlved;

In xregard to GUC's alleged grounds for dismissal:

1. GUC's defaulting on payaents duc under & rote, and
the reéulting imminent trustee's sale of utility pibperty,
will require that the-successfu1 bidder become'a_ﬁubli;
urility. | - -

2. Although the Erwins' filed pleading 1s not complété,
testimony by the Exrwins' witness provides a éomplete showing;

3. Exhibit No. 4 is the Erwins' fimancial statement.

4. The Erwins propose no rate changes if they reacquiré_
the entire system; a further showing can be made if dnry.i_
resale sexvice is to be provided. |

5. The development of a complete-record in proceedings
involving sgrvice to the public is an {mportant funétioﬁ'of'F
the Commission staff. Whetber the facts axé developed. by

direct staff presentation or by questioning of othcrs

wltnesses is of no importance.
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Findings and Conclusions

The Commission finds that:

1. Under the conditions prescribed in the order which
follows, the transfer of Lot 54, Tract No. 3309 San Bernardino
County, will mot be adverse to the public interest. :

2. 1If the Erwmns can obtain title to the distribution

system sexving Tract No. 3309, the transfer of that system to
them will not be adverse to the public intcrest. |

3. Any purchaser of the aforementioned Lot 54 who doos
not also own the related water distribution system willobe;a
public utility obligated to provide resale water servioo :o the
owner of the distribution system.

4. Upon transfer of the distribution system as discuosed
herein, it is xcasonable for the Exrwins to adopt the tarxffs
then in effect for GUC's Ersul‘Tariff Axea. '

5. It is in the public interest that the Erwins be ™
responsible for refund of all customers' depositsrand‘advaoces
forAconstruotion, if any, whioh.haoe not yet,oecomo~due ana 
payable as of the date of transfer of the distribution system
serving Tract No. 3309.

6. TUpon transfer of the distribution system, the ErﬁinS«
will need all records held by GUC relative to*that‘system;.

7. GUC has presented no valid grounds forgdismissal'ofo

this application.

The Commission comeludes that the application«should

be granted to the extent, and in the manner, set-forth~in‘:he

ordexr which foliows.
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IT IS ORDERED that: |
1. Within two years after the effective date of'this_o%§er,
First Western Bank and Trust Company (First Western) as tfusté;
named in the deed of trust; a cbpy of which istxhibit'BAZ
attached té_the emended application herein, is authorized to

proceed with the sale of certain property of Golconda Uciiities

Company (GUC) koown as Lot 54, Tract No. 3309, San Bernardino*

County, inm accordance with the terms of'that deed of ttust,
provided that before completing the sale Firét Wéstern dbtains,
and within ten days after the sale files in this proceeding, a
stipulation by the purchaser that: o

(8) The purchaser has read this decision and
recognizes that the property purchased

includes utility plant dedicated to public
use.

(b) The purchaser will not tzke physical
possession - of the property until tarxiffs
have been accepted and made effective by
this Commission prescribing rates and
rules to be applicd by purchaser in the
sale of water. ‘

2. Within two years after the cffective date of:this,
ordexr, Robert J. Erwin dnd Charlotte R. Erwin'(thé-Erwins),
husband and wife, are authorized to cffect the transfer to them,
by appropriate legal means, of the distribution‘system%now ovmed
by GUC and sexvihg in and about’iractho. 3309, San Bérﬁa:dino;’
~ County. - .  ¥ o

3. Before taking physical possession of the utility-..
property pursuant to the sale authorized in paragraphll‘df this
oxder, any purchaser not also owning the water distribution

system referred to in paragfaﬁh 2 of this order-shail:
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File an application for zuthority to operate
a water utility providing resale sexvice.
The application shall show the basis for
whatever resale rates and rules are proposed.

b. Obtain en ordexr of this Commission
establishing resale rates and rules.

¢. File and place in éffect the resale rates
and rules prescribed in such order.

4. After the effective date of this order, and not less
than £ive days before the date of acﬁual transfer of the.diStrie
bution system pursuant to paragraph 2 of this ordef, the E?wins
shall file a notice of adoption of GUC's tariffs applié#ble:to
its Ersul Tarilff Avea. Suth-filing shall comply with Généial
Order No. 96-A. The effecttve date of the notice of édoption
shall be the date of actual transfer of.the dis:ribuﬁion syster.

3. On or before the date of*actual transfexr of_thé' |
distribution system pursuant tofparagraph.Z'of this order, GUC
shall refund 2ll customexs' deposits and advances for éohst:uéi
tion, if any, which are due and payable as of the date of
transfer. All unrefunded depoéits and advances shéll,be7:rans-
ferred to the Erwins, who shall be xesponsible for their refund
when due. |

6. Within ten days after the date~of'actua1_trahs£er of‘
the distribution system pursuant to paxragraph 2 of thié‘ordér,\
GUC shall: | |

(2) Deliver to the Erwins the originals or
vexified copies of all memoranda, records
and papers held by GUC pertaining to the
construction and operation of that distri-
bution system.

File in this procecding written notification
of the date of its compliance with
subparagraph (a) of this paragraph.
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7. GUC's motion to dismiss is denied.

8. Within five days after the dete of each transfer
authorized herein, the transferor and the transferce’ cach shall
file in this proceeding a written statcment-showiﬁggthe date‘of
transfer. A true copy of the instrument ofktransfer-shail‘be_
attached to the transferce's statement. |

9. TUpon compliance with all of the conditions of this
ordexr, if the entire water system is transferred as authorized
herein, GUS shall stand relieved of its public utility
obligations in the arca served by the transferred system and
nay discontinue service concurrently with the commencenment
of sefvice by the Efwins. | N |

The-effecttée date of this order shail be ten-da&é:
after the date hexeof.
Dated at 8an Francisco  , Califormia, this
day of FEBRUARY. » 1966.
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