
Decision No. 70358 
, , ,- . 

?EFORE THE PUBLIC UTILITIES COMMISSION OF 'I'HE STATE OF CALIFOR.t.~!A 

Inves~igation on the Commission's) 
own motion i~to the operations, ) 
ra~es, ~d practices of JAMES I. ) 
M.~~'. ) 
Investigation on the Commission's 
own motion into the operations, 
rates, charges. and· practices of 
LORRAINE GEORGE, doing business 
as M & G Trucking. ' , ! 

Case No. 746·0 
Filed October 16·,1962 

Case No.. 7952 
Filed July 21, 1964 

Murchison & Stebbins, by Dona.ld Murchison, 
for respondents. " 

Robert C. Marks, for the Commission staff. 

OPINION ....... -----
In Case No. 7460, Decision No. 65586 was issued on June 18, 

!963 and became etfectivc on July 11, 1963. Y~rtin was offered an 

altern.=:.tive of penalties, a 10-day sU$pe:lsion or a $4,000 fine •. Rc 

was ~lso ordered to aud~t his books and report all undercharges 

found as a resul: of that exmnination as well as those found_-i~ the 

decision. He was also oreered to collect these undercharges. 

Martin ele'!ted the suspension and it was to b42 in cffcc:: 

from .t~ugust 12 to 21, 1963, inclusive.. He reported to the Cor:::mis

sio~ that the=e were no rate violations other than those the staff 

had proved. 

!..orraine George, dbn M & G Trucking, hereinaft:er referred 

to as M & G, was servicing the Martin cus.tomers during,the peri~d 

of suspension. 
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At about the beginning of the suspension period or shortly 

before the staff began a field investigation of Martin's compliance~ 

a staff witness informed Martin's bookkeeper that the company would 

be under su=veillance during the period of the suspension. 

Decision 65586 contained the following ~lause' " ••• shall 

not) by leaSing the equipment or other facilities use~ in operations 

under the permits for the period of the suspension~ or by any other 

device, directly or indirectly allow such equipment or faCilities to 

be used to circumvent the ~uspension. rr 

On July 21, 1964 the Commission reopened Case No. 7460 and 

i:1.stituted Case No. 7952. Duly noticed public hearings were held 

before Examiner Power at Los Angeles on December 16 ~~d 17, 1964 anc 

June IS, 16, 17 and July 7 and a, 1965. The final volume of the 

transcript was filed on August 19, 1965 and the matter is rcady:£or 

decision. 
.,1', 

The staff presented two issues for deciSion. First, that 

~~tin ~ployed M & Gas ~ device to circumvent the suspension. 

Seco~d) t~t ~rtir. did not review his records and collect under

charges as he had been ordered to do in Decision No,. 65586,. 

On the first issue) the staff proffered evidence both oral 

and documentary. The latter included photostatic copies of certain 

documents labeled "Permissive Use of 'Equipment." These were to run 

for an indefinite period of time at the will of James T., Me,rtin. 

The first of these from James T. ~~rtin to M & G, authorized the use 

of 47 pieces of equipment, mostly if not entirely,trailers~ 

Thirteen other permissions authorized the use of one to 

four tr."ilers, caeh by 13 individual subhau1ers., ,These are' included " 

in the master list authorized to M & G. All of the permissions 

require the permittees to pay maintenance, insurance .and the::' 

,,. 
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contract payments while in their possession. The permissions to the 

subhaulers had the follo"i.'ing added to their permissions: "It is 

further understood that the grantor will ~eceive no compensation foX' 

the usc of this equip:nent." Martin's accountant testified that· 

Marti'O. had r~ceived no compensation from the permittees of .any kind 

except that his insuranec!t being, based on gross receipts, would be 

reduced. 

!he respondents contended that M & G was· s legitimate 

business; that payments for transportation were never paid to 

Martin but accrued to M & G and pointed to the long experience of 

Richard· George, husband of respondent Lorraine George, in various 

aspects of the trucking business. 

The first of the respondents t contentions simply will not 

bear scrutiny. M & Gnever, before or after the suspension of 

&rtin) Md anything remotely approaching enough equipment to· take 

care of the business it had during the suspension •. M & Ghad to 

have ~he use of Martin's equipment and Mar~in's subhaulers to serve 

Y.artin r s accounts. Moreover, M & G obtained its permits on 

A~gus~ 12, 1963, the day M3rtin r s suspension was to commence. 

The second seems to us to be irrelevant. By taking .'l 

suspension rather than a fine;, Martin saved $4,000.. By turning his 

nccounts over to M & G he protected them from loss to his competi

tors.. He was s·a£e in so c.oing since by termina~ing the permis·si ve 

use authority he eQuid deprive M & G at any given time of the means 

of servicing these accounts. 

Concerning the last point, respondents argued that Richard 

George was a ~n of experience in the truck field. It was therefore 

tl.Oltural that he should want to reenter it.. This was supposed to 

reinforce other evidence of his bona fides. Lorraine George, the 
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nominal owner of C;lC 1'1 & G was a sales ~-1Om.:ln of cosmetics and took· 

no part in the trucking activities which were entirely conducted by 

her husband. 

Mrs. George had another partnership, also nominal, with 

Martin, kno..-..m. as "Valley Truck Parts." Richard George was the 

active participant in this firm also. Mr. George operated M & G 

from Valley Truck Parts premises adjoining Martin r s terminal and 

used Valley Truck Parts' telephones. 

The conclusion is inescapable that M & G was no more than 

a device to enable Martin to accepts suspension while avoiding.. the 
, 

possible danger of lOSing accounts.· 

Decision No. 65586, ordering paragraph 3, required Martin 

to audit his freight bills for the period from December 1, 1960 to 

June 18, 1963. Paragraph 5 required him to collect any undercharges 

found during the course of this revieW. The staff contend'S he· did 

not do this. 

!he staff witnesses had reviewed a number of documents 

covering shipments in October and December of 1961. The sta.ff haC. 

asked for all documents from September 1 to' December 3 of that year 

but only Oc.tober and December were made available. A staff" rate 

expert presented Exhibit P which' contained 40 rate .analyses:.. This 

witness found undercharges, in every cas~, provided" that the m11eage 

rates were applied in each case. Thirty-seven of the 40, shipments 

contained in Exhibit P were identical to four of the shipments, found 

to be undercharges in Decision 65586.. The ~eercharge$ in Exhibit P 
I 

amounted to $-2~466.42. Obviously, if this witness cor:r;ectly rated 

the shipments, the staff has established its position on. the second 

i::;sue .. 

At the time when the transportation here was performed the 

prevailing rates in southern territory for dump-truck traffic were 
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mileage rates stated in cents per ton~ These rates were to be 

applied when the special conditions for applying other types of 

rates were not met. 

The rate expert based her calculations on the premise that 

the requirements for applying hourly rates were not met.. She enum

erated three specific factors th.st were missing. Firs.t, no notice 

in w=iting had been given; second, cubic e~pacity of trUcks was not [. 

entered on the freight bills; and third, the method of loading was 

not entered on the freight bills. 

Martin's defense on the rate issue was that all the rates 

charged were legal, including the ones listed in the finding in 

Decision No. 6SSS6. He conceded that, after that decision became 

final, he was precluded· from raising the issue as to those sp(\cific 

charges ~nd, therefore, he collected those charges. 

The tr3nsportation discussed in the exhibit was performed 

for a concern known as Hooker Materials Co. There is a letter from 

Hooker to Martin (EXhibit 9) that was received in evidence during 

the original proceeding held December 20, 1962, in Case No .. 7460. 

It states that rates are to equal or exceed both the zone and the 

hourly rates provided by thisCommiss.ion. The letter does not 

constitute a written notice of the shipperrs. intention to ship under 

the hour rates uncler the proviSion of Third,; Revised· Page 39· of 

Minimum Rate Ta:iff No.7. The· level capacity of the equipment is 

not listed on Martin's shipping documents. '!his is .absolutely 

essential to rate any shipments under the hourly rates in Section 4 

of Tariff 7. It is also essential to know the method of loading. 

Without these two pieces- of info:rmation it is impossible. to select 

the correct hourly rate. Respondent's witnesses claim they had both 

of these bits of !nformation available to them. It is possible th...1t 
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they die. However, Tariff No. 7 requires that the information must 

be on the shipping documents, not in someonc's head. One of the 

respondents' witnesses further claimed tMt hourly·rec~rds were kept 

on the transportation in issue. An ex-office employee'of~rtin, 

presented by the staff in rebuttal, testified thzt hourly records 

were not recorded ~t the time the transportation took place but were 

developed fictitiously subsequent to the initial proceeding. 

In conclusion the Commission is oftcc opinion that the. 

staff has established its· contentions on both aspects of 'the. case. 

We think it itomaterial whether or not Martin received any 'mOtley for the 

equipment during the suspension period. Martin waS .amply compen .. 

sated by his saving of a $4,000 fine by taking the suspension. In 

the meantime his customers were kept in the family, so· to. speak, by 

letting M & G serve them. The same drivers and equipment were. used 

before, during and after the suspension. 

Equally the staff rate contention will be sustained. We 

. further think it immaterial concerning the hourly recordation as 

Exhibit 9 is not: a notice to carry ~t hourly rates. Insofar as it 

is anything, it is an agreement to apply some unascertained rate 

which will be equal to or higher than the zone or hourly rates. '!'he 

hourly rates applicable cannot be determined from the documents by 

reason of omission of information essential to rate selection .. 

The Cot.mnission finds that: 

1. James T. Martin and Lorraine George hold authority from 

this COmmission as Highway Permit Carriers. 

2. Under the terms of Decision No. 65586, in Case No. 7460, 

James T. Martin was offered the alternative of a $4·,000 fine or a 

ten~day suspension. 

S. Martin elected to undergo the suspension which was in 

effect from August 12 to August 21, .1963, inclusive .• 
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4. During tr~s pe~iod of suspension, lorraine George served 

¥~rtinrs customers~ using Martin's equipment and drivers. 

5. After the suspension ended, the customers, equipment and 

drivers all returned to MZ=tinwho· thereafter contin~ed to serve the 

customers, using the drivers ond equipment. 

6. Jrunes T. Martin did not audit his records and. report to' 

the Co~ssion undercharges nor ~e any effort to collect under

charges as :equired by ordering paragraphs 3, 4) 5· and 6· of Decision 

No. 6SSS6, in Case No. 7460. 

7. Lorraine George, doing' business a.s M & G Trucking did not 
.,-

obtain her permits with the intention of engaging in for-hire carry-

ing business in good faith but solely for the purpose of protecting 

James T_ Martin fro~ certain effects of his suspension. 

S. !he operatio~s of Lorraine George co;stituted a device by 

me:ms of which Ja::nes T. Martin could' protect himself against possibl~ 

loss of customers during the period of his suspension. 

The Commission concludes that James T. Martin has not \. 

complied with ordering pa=agraphs Nos. l, 3, 4, 5 and 6· of Decision 

No. 65586, in Ca~e No. 7460', and Lorraine George consciously aided j 
said failure to comply. 

The ~rder. which follows will c1i=eet James T. Martin to 

review his records to ascertain all undercharges that have occurred 

since Dcc~cr 1, lS60, in 3ddition to those set forth herein. The 

Commission expects that when underch.:lrges have been ascerttli':lcd, 

respondent will proceed promptly, diligently and in good faith to 

pursue all reasonable measures to collect: them. The s·taff of the 

Commission will make a subsequent field investig~tion into the', 

measures teken by respondent and the results thereof. If there is 

reeson to believe that respondent, or his attorney, r~s not been 

diligent, or h~s not taken all reasonable measures to collect all 
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undercharges) or has not acted in good faith) the Commission will 

reopen this proceeding for the purpose of formally inquiring into 

the circumstances and for the purpose of determining. whether 

further sanctions should be imposed. 

ORDER 
---~--

IT IS ORDERED that: 

1. Radial Highway Common Carrier Permit No. 19-45301 and 

City Carrier Permit No. 19-45302 issued to Ja:m.es '1'. Martin are, 

hereby suspended for sixty consecutive d.ays starting at l2:01 a.m., 

on the second Monday following the effective date of this order. 

Respondent shall not, by leasing the equipment or otherfaciliti:es 

used in operations under these permits for the period 0'£ suspenSion, 

or by any other device, directly or indirectly, allow such equip

ment or facilities to' be used, to circ\lmvent the suspension. 

2. James T .. Martin shall post at his terminal and station 

facilities used for receiving property from the public for trans

portation, not less than five days prior to the beginning of the 

suspension period, a notice to the public stating that his radial 

highway common carrier permit and city carrier permit have been 

suspended by the Commission for a period of 20 days. Within five 

days after such posting James T. Martin shall file with the Com

mission a copy of such notice, together with an affidavit setting 

forth the date and place of pos,ting thereof. 

3. James T •. Martin shall ex~ine his records for the perio~ 

from December 1, 1960 to the present t~e, for the purpose of 

ascert~ining all undercharges that have occurred. 

4. Within ninety days after the effective date of this o:z:der, 

James T .. Martin shall complete the examination of his records 
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required by paragraph 3 of this order and shall filew1~h the 

Commission a report setting forth all undercharges found pursuant 

to that examination~ 

S. James I. Martin shall take such action, including legal 

action, as may be necessary to collect the amounts of undercharges 

set forth herein, together with those found after the examination 

required by paragraph 3 of this order, and shall notify the 

Commission in writing upon the consummation of such collections. 

6. In the event undercharges ordered to be collected by 

paragraph 5 of this order, or any part of such undercharges, 

reoain uncollected one hundred twenty days after the effective date 

.of this order, respondent shall institute legal proceedings .to 

effect collection and Shall file with the Cotm:nission, on the first 

Monday of each month thereafter,',a report of the undereharges 

remaining to be collected and specifying the 3ctiontaken to: 

collect such undercharges and the result of such action, until 

such undercharges have been collected in full or until further 

order of the Commission. 

7. Radial Highway Common Carrier Permit No. 19-56764 and 

Ci~y Carrier Permit No~ 19-56765 heretofore issued to Lorraine 

George are revoked and canceled. 

8.. Forty days of the suspension impos~d by paragraph 1 of 

this order are hereby suspended subject to the follOwing terms, . . 

na=ely, that James T. Martin shall commit no violations of the Pub

lic U1:ilities Code or Ml:nimum Rate Tariff No. 7 within two calendar 

years from the effective date of this order. In the event that ~ny 

such violation is committed by James T. Mar~in, a further order of 

this Commission will fix the dates" between which said last forty, 

days of said suspension will apply_ 
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!'he Secretary of the Commission is directed to cause 

personal service of this order to be ~dc upon each respondent. 
I' 

The effective date of this order, as to each respondent, shall be 

twenty days after the completion of such service upon sueh 

respondent .. 

Dated at. ___ I&n __ Fra:n __ ~ ____ , California, this /J!!-
day of __ FE_B_R_U_AR_Y_," _~ 1966~ 

," 

commissioners 
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