
Decision No. _71o-10,-,"3 ... 9~6L....-

BEFORE '!'HE. PUBLIC UTILITIES COMMISSION OF 'IHE STATE OF CALIFORNIA' 

Application of GOLCO~~A UTILI:IES ) 
COMPANY, a California corporation, ) 
fer approval of the acquisition ) 
of the assets of Kentwood in the ) 
Pines. Community Association; and ) 
to issue. securities~' ) 

Inves1:igation on the Commission's ) 
own motion into the operations, ) 
ra·tes, rules, t:2riffs, contracts, ) 
practices, equipment, facilities ) 
and service of GOLCONDA UTILITIES ) 
COMPANY,a corporation. ) 

!nvectigation on the Commission's ) 
own me>tion into the operations, ') 
rates,.rules,. ta.riffs, contracts, ~ 
practices, ~quipment) faCilities ) 
andser\~ceofKENIWOOD IN TEE 
PTh"ES, COMMUNIIY ASSOCIAtION" a 
corporation., .. 

-
Ap?lication No. 46719 

Case No. 8l66, 

Case No. 8177 

tv. Paul PClyne, for Golconda Utilities Company, 
applicant in Application No. 46719, 
respondent in Case No. 8166 and interested 
party in Case No. 8177. 

Ja~es M. Gattey and I~~~n Gostin, for Kentwood 
Jon :he .t':l;r..es CommunJ.ty Associatior..,p-:z;:otes
tant in Application No. 46719, interested 
p~rty in Case No. 8166 and respondent in 
Cclse No. S177. 

Richard A. Peterson, Receiver in Bankruptcy of 
---r<entwood in the Pines COtmD.\:ni:y Association; 

Leland Featherman, for County o·f San Diego; Ham Hargreaves, for W'h.:L:spcring Pines 
Mun~cipal Wacer Dist~ict; Wilson w. tveid, 
for creditors of Kent"'.\'ood in the Pines 
Community Associ3tion; and Curtis M. Brown,. 
for himself, interested parcies. 

B. A. Peeters and RAymonc E. Hey tens, for. the 
Commission sta~f. 

o p' IN ION - .... _- ..... _--

On January 12, 1966, Application No. 46719 was.reopened 

and set for hearing, consolidated with Case No. 8l66-and Case 
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No. 8177, to determine the current status of the mar..agement' agree

ment wh~reunder Golconda Utilities Company (CUe) had been respons1-

blefor operation of the water systems near Julian, Sari Diego, 

County, owned by Kentwood in the Pines Community Assoc~iat:ton (!<peA), 

and to fix the responsibilities of cue and KPCA. in regard to those 

systems .. 

Public hearing on the three proceedings was he1dbefore 

Er-aml.ner Catey at San Diego on January 26, 1966. Copies of, the 

order reopening proceeding and setting, hearing had been served 

upon all appearances in Application No. 46719 and upon GUC-and, ' 

KPCA. Testimony was presented by RPCA' s receiver in bankruptcy, 

, by the attorney ,representing certain ofKPCA' s alleged : creditors , ' 
, ' 

by the !<peA water systems' local operator, by !\peA"s attorney" by 

the credit manager of San Diego Gas' & Electric Company" by a sub

divid~r,. by a deputy county counsel, and'by GUe's president.' '!he, 

proceedings were then adjourned toa time andp'lace' ,to; be, set. 

B~nkru?tey Proceeding 

On December 22, 1965, GUC1 and other alleged creditors 

of KPCA filed a petition in the United States, District Court for· 

the Southern District of California, Southern Division',ask1ng that 

KPCA be adjudged bankrupt. Exhibits Nos. 49 anct SO in Applicatiol'l 

No. 46719 show that Mr. Richard A. Peterson was appointed' by t:he~I:~1 
I . II 

court as temporary rece'i ver in bankruptcy 0 ' 

A pretrial conference in the bankrt:i.ptcy case was held on 

.January 20, 1966.. KPCA exercised its right t<> demand 3,", jury trial , 

"~hic'b. tri~l was scheduled to commence February 21, 1966'0 Thedura

tio:=. of the trial cannot, of COilrse, be determined' at this time .. ,' 

1 ErroneouslX aesi~tca lor;. the peeitl.on as "Colconda utility tom
pany,. Inc. 'and Golconda Uti1ity,Company, Inc. ," rather than 
Golconda Utilities Company. ; , . 
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In the meantimc, the court~appointed receiver has retained the 

wa~er system operator who bas been in charge of the water systems 

for the past 4-l/2 ye~rs. 

Termination of Mana~ement Agreement 

The agreement under which GUC has operated and ~aged 

KPCA's water systems includes provision for its termination. That 

provision (in which GUC is referred to as "Company" and 'KPCA is 

referred to as "Association") is as follows: 

"10. TERMINATION OF AGREEMENT ~ '!'his agreement may 
be terminated by Association at any time; provided, how
ever, if such termi~tion is for any reason other than 
the negligence, incompetence, misfeasance of Company or 
other s~lar cause, Association shall pay to Company 
all moneys and fcez then due to Com~3ny by reason of this 
a~eement or advanced by Company on Association's b~~~lf. 
I. Association terminates, this agreement upon order of 
the Commission) or if this agree1X:.ent is te:r:minated by 
Association for cause as aforesaid, payment of such 
moneys, fees and advances, to Company shall be in the 
s.;rm.e manner as if Com?any had terminated the agreement. 

"Company may terminate this a.greement upon 60 days 
notice to Association. In the event Company cancels 
this ~greement~ all moneys or fees advanced or incurred 
on Association's behalf pursuant to ~his agreement shall 
be paid to Co~pany from funds controlled by Company from 
Association's uti11~y operations; provided, however, th~t 
such payments shall not jeopardize the operation of the 
water systems by Association ~nd shall leave Association 
with sufficient funds to operate the water systems from· 
the date of s~ch termination to the next following 
June 30. Any funds thereafter remaining shall be paid 
over to Association within 15 days f4'om such termination. 
In the cvent suen funds are not suffieient to· pay in full 
such moneys. and fees advanced or incurred by Company on 
Association's behalf, Company shall beeome a general e~ed
itor of Association for any r~ining unpaid balance 
thereof." 

'l'he agreement thus is terminable by KPCA eit~e~ 'for or 

wi~hout cause. There are significant differences, howev'e::r, in tbe 

:ign:s of the parties, depending upon whether the p:opo$cd termina~ 

tion is actually for cause or not. In fact, although the'wording 

of the agreement is not preCise, it might well, be co~c;trued that 
'. 

I<l'CA"s righ~ to termination without cause' is eondit:toned upon its 
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pa~ent to Gue of all moneys and fees tnen d~e by reason of the 

~greement or advanced by GUC on KPCA's behalf. KPCA's right to 

termination with cause is not so conditioned. 

In view of the possible conditional aspect of KPCA's 

=ight to termination without cause> it would not have been appro

priate for this Co'Cmlission to find that the termination served upon 

GUC :,y RPCA on or about November 3, 196·,$ is effective ,without first 

having giv~n GUC an opportunity to show that there was noca~sc for 

terQination. Recognition of the termination essentially is the' 

relief :eq·.lcsted i:'4 KPCA' $ petition filed December 7, 1965-, in 

A?plicetion No. 46719. 

At the hearing herein on January 26, 1966, KPCAagain 

alleged tl1at the ~ermination was for cause. Several alleged ~cts 

of negligenc~, incompetence, misfeasance or other simil~r c~use 

were cited by KPCA;, however findings on two causes will be adequate 

for the purposes of these proceed~gs. 

The resignation of all of KPCA's directors and officers 

in May 1964 mcde it impossible for GUC to perform certain acts 

required by the agreement, such as (1) rendering the KPCA quarterly 

c.etailed statC!ments of receipts , expenses and er..arges, with vouel1er::;· 

fo~ clisbu=sements;(2) obtaining prior written approval fromKPCA 

for .:d".r~ecs by GUC in excess of $5'00; (3) rendering astc:tement 

to KPCA showing the purpose of the advance, the amount thereof , to 

whom pdd" and other pertinent data. When mcmber!j held a meeting 

~o ::-eectivcte KPCA, however, cod this Commission found2 "that·the' 

~irectors elected at the m.eet~1l8 and the officers· ~_ppointed by 

saic! directors are the duly constituted. bo.s.rd of directors and 

officers of IC?CA", it beeame possible for, and ineumbentupon, G1JC 

2 Decl.sionNo. 09843, dated October 26, 19G~, herein .. 
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to perform the aforementioned acts req~ired by the agreementM We 

find that GUC's continued failure and refusal to submit to KPCA 

detailed st.at~ent:s of :eeeipts, ·'expc.-nses and charges, with vouchers 

for disbursements, constitutes ao~l~ cause for :e~ination· of-the' 

agreement. 

We also find' tMt GUC's failure to pay power."bills, and 
,..--. , 

ad valorem taxes ehArgeable toK?CA water system operations cons,ti

tutes a separate valid cause£or termination of the ag~eement. As 

a courtesy to the water users,. San Diego Ga.s & Elec·tric. COD:pany has 

not yet discontinued electric service to K?CA' s, p=pinS' pla,nto, bue 

power bills aggregating $1~381 for service since October 1964. 

:::cmc.iu iJI'lpaid.!ronically, it was GUCts failure to- pay ad, valorem 

taxes that causec S.;m Diego County to attach !<PCA' s' bank account. 
. . 

':::his mad.e it impossible for KPCA to tu..""n over to Gue the funds, 

collected. from water syste:n customers, as ordered by this Co:nmission. 

As a fu=ther incongruity, the evidence of· insolvency cited in the 

petition filed by cue ane others !.n 'Che bankruJ;>tcy proceeciing is 

the County's attachment of ~A's bank acco~nt. 

Tariffs 

It is apparent that the rece;V'cr in ban!(r.uptcy wij.l have 

'Co exercise toaxim1Jm economies of operatio:l to-carry the'system 

~hrough to June 1, 1966, when the next annual payments· arc' due f::-O'm 

the water users. The refinement of· reeding meters to cl;oser than 

the nearest 100 cubic feet can well be eliminated. This wil"l' 

perr.n.t l>illing by ha.nd,utilizing a simple cb.",rt coV'cr~ng. the,=ange 

of wsage experienced in the area. At the time- of the hea'ring:, . 

:nachine billing was being contr.c.cte~ out to' CUe'for a charge of 

50 ce:ts per bill, which charge is in eXCeSS of the .:mlount payable 

on many of the individual monthly bills. 
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KPCA r S present tllriffs pe1:'mit bin10nthly bil~ing~ which 

would reduce toe time re~uired for reading meters and make that 
, ~ 

time available for preparing, bills.. Quarterly billing would resui't 

in additional eeonomics .and wiiibe ~uthorized by the, order"herei.":l..' 

P~endment to Ap?lication 

en February 1, 1966, Gue filed an amendment to, Application ' . 

No. 46719. It now proposes to issue debenture bonds in the aggre ... 

gate amount of $80) 000. An indeterminate amount would be' issued eo, 

c::editors and holders of void bonds of KPCA, with the remainder to 

be issued to GUC':;: parent corporstion, Golconda Intern'ational 

Corporation (Gle), in exchange for GUe r s notes in the amount of.' 

$79,759.29, which notes GIC acquired fromKPCA for $10.' P.pparcntly 

GUC assumes that :he previous, alleged trans.fer of the utility 

property to it from IO?CA (~hich transfer is void under Section 851 . . 

of the Public Utilities Code) can in some ttanner be validated'. 

Even if this amended proposa.l, wi1:h its inherent windfall 

to GIC, ~·ere ::easonable) we find tr~t !<PCA still owns the water . 

systems, and therefore either I<PCA or the receiver in bankruptcy 

I:lust join in any application to transfer the systems before con- . 

sideration can be given to authorization for tr~nsfer. 

Findings and Conclusions 

The Commission finds that: 

1. On or ~bout November 3, 1965, KPCA terminated for cause 

its management agreement with GUe. 

2. Responsibility for operation and management ofKPCA~s 

water systems rests temporarily with KPCA's receiver in benkr~?tcy. 

3. K?CA or its receiver in bs,n..l(rup,tcy will now need . .?ll 

records held by cue relative- to· KPCA's water systems, an accounting 

of funds by CUe., and a state:o.ent of any claims a.lleged'by cue,., 
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4. Attachment of KPCA's bank account by the County of San 

Diego has made it impossible, and termination of the management 

agreement ~es it no longer appropriate, for KPCA to refund'pay

ments ~de to it by its customers during cue's period of operation 

of KFCA's water systems. 

5,. Economies of operation can be effected by quarterly bill,

ing of KPCA's customers, which billi':l8 period is a reasonable 
. , 

~lternative to the optional monthly and bimonthly periods now 

permitted by KPCA's tariffs. 

The Ccmmission concludes that the relief requested in 

KPCA's petition, filed December 7, 1965, in Application No.: 46719, 

should be granted to the extent, and in the manner set forth in 

the order wm.c1, follows. !.nasm.\!ch as this decision disposes of all 

pending issues in Applic:ation No. 46719, that m.atter, is hereby 

submitted. 

OR.DER. - ~-- .......... 

1'1' IS ORDERED that: 

1. Golconda Utiliti~s Compa.ny (GaC) is relieved'of the~right 

and responsibility to operate,and manage the water systems owned by 

Rcnt't'locd in tl1c Pines Community Association (!\PCA) in and about 

Whispering Pines and Kentwood in 1:he Pines, near Julian, San Dicgo 

County. 

2. Effective immediately) cue shall do nothing to interfere 

with the operation tl.nd management of KPCA's water systems, by ICPCA .----or its receiver or trustee in barJc.ruptey, and shall no longer 

represent to any l>tlr1:y that CUC is still operatingo=:managing",thc, 

systems. 
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3. Within ten days after the effective date of this order 

cue shall: 

(a) Deliver to KPCA or to KPCA's receiver in 
ban'!<ruptcy, Mr. Richard A. Peterson, 510 San 
Diego Trust & Savings Building, San Diego, 
California, KPCA's tariff file and the 
originals or verified copies of all memoranda, 
records ~d papers held by CUC pertaining to 
the construction and operation of KPCA~s 
""later syst~, including an accounting of all 
funds ~d·.led- by GUC:s rclo.t:.tve to KPCA's 
systems dU':ingGUC' s period of rcspons:!.bility 
therefor) together with an itemizeti state
ment of any cla~s CUC' may allege against 
KPCA. 

(b) File in this proceeding written notification 
of the date of its cornp'liance with subd:.vi-
sion (a) of this p~ragraph. . 

4. KPCA is hereby relieved of the requirc'lJl~nts· of paragraph 

3 of the order in Decision No. 69843-, dated October 26" 1965" rela

tive 'to refund of customers r payments. 

5. After :he effective date of this order, ,KPCA (or' its 

receiver in bankruptcy on its behalf) may file revised tariff 

sheets providing for billing at p:csent rctcc ::''C a tlonthly, 

bimonthly or quarterly basis, at the option of the utility. .Such 

filing shall comply with General Order No. 96-A. The effective 

date of the revised schedules shall be April 1, 1966 or the date 

of filing, whichever is la.ter.: The revised schedules shall apply 

only to service rendered on and after the effectiveda'te thereof. 

6·. Other than the relief and :l.uthoriti:es granted herein and 

in earlier deCiSions, those requested in the various pleadings 
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in Application No. 46719 are hereby denied and that proceeding'is 

hereby terminated. 

The effeetive date of this order shall be ten ,days after 

the date hereof. 

Dated at __ San __ ,i'n& __ .co __ , __ , California, this ~ 
day of __ --uM;"gA ... RCw.a.H"-__ , 1966. 

"""1Iwu,SS oners 

Comm1Ds1oner W1111~ V~ Bennott. be1Dg 
neCeS:3&r11y ab:J.ent. ,414 no't' part.101pa'to 
1n tho 41::po~1't10n or 'th13, procoocUng. 


