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Decision No. _ "N19R

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNTA

-~

Application of GOLCONDA UTILITIES
COMPANY, a California'corporation,
fox approval of the acquisition
of the assets of Kentwood im the
Pines Community Association; and
to issue. securities. i -

Application No. 46719

NN NN

Iavestigation on the Commission’s
own motion into the operations,
*ates, rules, toriffs, contracts,
practices, cquipment, facilities .
and sexvice of GOLCONDA UTILITIES
COMPANY, a corporation. |

Case No. 8166

lnvestigation om the Commission's
own motion into the operations,
rates, rules, tariffs, contracts,
practices, equipment, facilities
and - service of KENTWOOD IN THE
PINES COMMUNITY ASSOCIATION,. a
¢corpoeration. . L

Case No. 8177
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W. Paul Payne, for Golconda Utilitles Company,
applicant in Application No. 46718,
respondent in Case No. 8166 and interested
party in Case No. 8177. '

James M. Gattey and Irwin Gostin, for Kentwood
in Che Pires Community Associatior, protes-
tant in Application No. 46719, interested
party in Case No. 8166 2nd respondent in
Case No. 8177.

Richard 4. Peterson, Receiver in Bankruptey of

entwooc im the Pines Community Association:
Leland Featherman, for County of San Diego;

Ha Hargreaves, for Whispering Pines
Municipai Water District; Wilson W. Weid,
fox creditors of Kentwood in the Pines
Community Association; and Curtis M. Brown,
for himself, interested parties.

B. A. Peeters and Ravmond E. Heytens, for the
Lommission staff. :

T
.

On January 12, 1966, Application No. 46719'wasffe6pened‘

and set for hearing, consolidated'With,Case No. 8166 and Case
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No. 8177, to determine the curfent status of the managementfagree-
zent whereunder Golconda Utilities Company (GUC) had been respdﬁsi-
ble for operation of the water systems near Julian, San Dxego
County, owned by Kentwood in the Pines Commun;ty Associat;on (KPCA),

and to £ix the responsszlitieS-of GUC and KPCA in regard to those

systems.

Public hearing on the three prdceedingsrwas.he1d7before )

Examiner Catey at San Diego on January 26, 1966. Copies effthe
ordexr reopening proeeeding and setting hearing had beeﬁfsegved
upon all appearances in Application No. 46719 and'uponfGUC?andf'
ReCa. Testimonj'was-presented\by KPCA's receiver in beﬁkruptey;-
' by the attorney representing certain ofeKPCA's‘alleged’cfedifors,” |
by the KPCA water systems' local operator, by KPCA'é\éftorﬁef,“by7
the credit manager of San Diego Gas & Electric Company, by a sub~.
dlvider, by a deputy county. counsel and by GUC's presiden:. The.

proceedxngs were tnen adjourned to a time and place to- be set.

Bankrug;cy Proceeding

On December 22, 1965, GUC™ and other alleged creditcrs

of KPCA filed a petition in‘the'United.StatesgDiStrictecbuxt,forv
the Southexn District of California, Southern Division>eesking,that
XPCA be adjudged bankrupt ‘ Exhibit:0 Nos. 49 and 50 in“Applieation"
No. 46719 show that Mr. Richard A. Pecerson was appointed by thew
court as temporary recemver in bankruptcy..

A pretrial conference in the bankxuptey case was held on
Januvary 20, 1966. KPCA exercised its right to demand a4jury ffiai,
which trial was scheduled to commence Februa:y 21, 19663 ‘The dura-

tioz of the trial camnot, of course, be determined ac:this time.

L ErroneousI dcs;§nated in the petitlon as "Lolconda UtT ility Com=~ -

pany,. Inc.' and "Golconda Utility Company, Inc.," rather than
Goleconda Utilities Company.
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In the meantime, the court-appointed rcceiver has retained the

water System operator who has beem in charge of the water systems

for the past 4-1/2 years.

Termination of Management Agreement

The agreement under which GUC has operated and managed
KPCA's water systems'includes provisibn for its terminmation. That
provision (in which GUC is referred cb‘as "Company" and‘KrcA‘is -
referred to as "Assoclation') 4s as follows:

"1C. TERMINATION OF AGREEMENT. This agreement may
be terminated by Association at any time; provided, how-
ever, if such termination is for any reason other than
the negligence, incompetence, misfeasance of Company or
other similar cause, Association shall pay to Company
all moneys and fees then due to Company by reason of this
agreement Or advanced by Company on Association's behalf.
I£ Association terminates this agreement upon order of
the Commission, or if this agreement is terminated by
Association for czause as aforesaid, payment ¢of such
moneys, fees and advances to Company shall be in the
same manner as if Company had terminated the agreement,

"Company may terminate this agreement upon 60 days
notice to Association. In the event Company cancels
this agreement, all moneys oxr fees advanced or incuxrred
on Association's behalf pursuant to this agrcement shall
be paid to Company from funds controlled by Company from
Association's utility operatioms; provided, however, that
such payments shall not jeopardize the operatiom of the
water systems by Association and shall leave Association
with sufficient funds to operate the water systems from
the date of such terxmination to the next following
June 30. Any funds therecafter remaining shall be paid
over to Association within 15 days from such termination.
In the event sucn funds are mot sufficient to pay in full
such moneys and fces advanced or incurred by Company on:
Association's behalf, Company shall become a gemeral c¢red-

itor of Association for any remaining unpaid balance
thereof." '

The agreement thus is terminabie by KpCA eitﬁe#'for or
without cause. There are significant differences, howevex, in tae
wights of the parties, depending upon whethexr the p:opésed.te:minaf
tion is actually for‘éause ox not. In face, althbugh the;wording,‘
of the agreement is not preqisé, it might well be ;ongtfued:hat -

KPCA's right to termination without cause is conditioned upom its
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payzent to GUC of all moneys and fees then due by reason of the
agreement or advaanced by GUC on KPCA'c behalf. .K?CA's right to
termination with czuse 1s not so conditioned.

In view of the possible conditional aspect of XKPCA's
»ight to termination without cause, it would not have been. appro-
priote for this Commission to find that the terminatlon sexved upon
GUC by KPCA on or about November 3,_196v is effective,wnthout first
having given GUC 2n opportunity to show that there was no-cetse‘for
texmination. Recognition of the termination essentially is the
relief requested in KPCA's petition filed'Decembe: 7,'1965, in'
Applice tlon No. 4€719. |

At the hearing herein on Jaauwary 26 1966, KPCA again
alleged that the termination was for cause. oeveral‘alleged acts
of negligence, incompetence, misfeasance oxr other similar-eouse,
were cited by KPCA; however findings,on’two causesrwililbe adequate
for the purposes of‘these“proceedings. |

The reazgnatmon of all of KpCA' s directoxs and o‘fmcere
in May 1964 mede it lmpo¢31b1e for GUC to perform certain acts
required by the agreement, such as (1) rendering the KPCA quartexly
detailed statements of receipts, expenses and cherges"with vouchers'
‘o* dis bu“sements- (2) obtaining prior written approval from KPCA
‘or cdvanees by SUC in excess of $500; (3) rendering‘afstatement
zo KPCA showmng the purpose of the advance, the amount thereof,vto
waow paid, and other pertznent data. When mcmbe held a meetlng
to reactivate KPCA, however and this Comquslon found2 "that - the '
directors elected at the meettng and the off;cers aopointed by
said directors are the duly constituted board of d:reetors and

officers of KPCA", it became possible for, and ;ncumoent:upon, GUC

Z Lecision No. 69847, dated Octover 25, LY6>, herein.

/-
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to perform the aforementioned acts required by the agreement. We
£ind that GUC's continued failure and réfu3°l to submit to KPCA
detailed statements of zeceipts, expenses and charges, w1tH vouchcrs
for disbursements, constitutes amplu cause for -evmxnacion of the
agreement.

We also f£ind that GUF's failure to pay power 0ills. and’
acd va;orem texes chargeable te KPCA water system operatious constx-
tutes a separate valid cause. for termination of the ag*eement, As

a courtesy to the water users, San Diego Gas & Eloctric Company has
not yet discontinued electric service to KPCA's pumping‘plants, ‘but
power bills aggregating $1,381 for service s;nce October 1°64
remoin vmpaid. Iromically, it was GuC's failure to pay ad valorem
taxes that caused San Diego County ro attach &PCA's bank account.
This made it impossible for KPCA to tuwn over to. GUC the funds
oliccted from water systex customers as oxdered by this Commmssion.

As a fu.ther incongruity, the evidence of 1nsolvency citcd in the.
petition filed by GUC and others in the oankruotc; oroceeaing is
the County's attachment of KPﬁA's bank account.
Tariffs

It is apparent that the recoﬂvor in bankruptey will have
to exercise maximum economies of operaéion torcerry the"systom' ¢
through to June 1, 1966, when the next gnnual payments are due from
the water users. The refinement ofvreading‘meters to closer then
the neafest'lob cubic feet can weil be eliminated. This wilk -
permit biliing by hand,lutiliziﬁg a simple chaxt-coveringotﬁe:ange
of usage expgrmenced iz the area. At the time of the hearmng,
machine billing was deing contracted out to GUC for a charge of
50 cents per bill, which charge is in excess of the amoqnt payable

on many of the individual monthly bills.
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- KPCA's present tarx‘fs permit b monthly b lling, which
would reduce the time required for reading meters: and make that
time available for preparxng bills. Quarterly bxllzng would reeult,

in addxtlonal econonies and. wzll be uuthorw.zed by the: order herein.

Amendment to Appllcat:on

Cn February 1, 1966 GUC filed an amendment to- Appllcation a
No. 46719. It now proposes to issue debenture bonds in the aggre~
gate amonnt of $80,000b An indeterminate amount would be issued to
creditors and holders of void.bonds ofIKPCA, with the.remainder‘to
be issued %o GUC'z parent corporation, Golcondallnternational

Coxrporation (GIC), in:exchange‘for.GUC‘s notes in tbe amount of

$79,759.29, which notes GIC acquired from KPCA for $10. Apparently

GUC assumes that “he previous alleged transfer of the ut;lity
property to it from KPCA (whxch transfer is void under Section 851
of the Public Utl]ities Code) can in some manner be validated.

Even if this amended proposal, wmth its 1nherent wzndfall
to GIC, were reasonable we find that KPCA still owns the water‘
systems, and therefore either KPCA or the recemver in bankruptcy
nust join in any application to tramsfer the systems before con-

sideration can be given to authormzation for transfer.

Findings and Conclusions

The'Commission'finds that:

1. On or about November 3, 1965, KPCA texminated for causc
its manogement agreement with GUC.

2. Responsibility for operation and management oer?CA’t |
water systems YesSts tempox rarily with KPCA's receiver in opnkruptcy.‘
3. KPCA or its receiver in bankruptcy will now need all
records held by GUC relatxve‘to KPCA'S water systems, an accounting

of fundo by GUC, and a statement o‘ any c¢laims alleged by'GUC




o~

A.46719, c.’aés', 8177 N8 *

et

4. Attachmentlof KPCA's bank account by the County of San
Diego has made it impossible,vand terhination of the managemeht
agreement nakes it no longer appropriate, for‘KPCA to refund’pay-"
ments made to it by its customers during GUC's period of ppefétion
of XFCA's water systems. | o | o

5. Economies of operation can be effected by quarﬁerly:bill—
ing of KPCA's customers, which billing pexiod is a ;easonable
alternative to the optional monthly and‘bimon:hly peripdsfnow'
permitted by KPCA's tarmffs.

The Ccmmissxon concludes that the relief requcsted in

KPCA's petition, filcd December 7, 1965, in Application No. 46719
should be granted to *he extent, and in the manner set forth in
the oxder which Follows. Inasmech as this deczsxon.disposes of all

pending issues in Application No. 46719, that matter is hereby
subm;tted

IT IS ORDERED that: ”
1. ‘Golconda Utilitibﬂ Company (SUC) iS-rélieved‘of'the4right
and res oonsmbxlmty to operace and manage the watex systems owned by

Rentwoed in the Pines Community Association (XPCA) 1n-anduabout |

WhiSpering‘Pines and Kentwood in the Pines, near Juliaﬁ; San Diego

County.

2. Effective immediately, GUC shall do nothing”to.interfére
with the operation and management of KPCA's water systems ay KPCA. “—
or its receiver or trustee in ba“krupt¢y, and shall no lcnger '

represent to any par:y that GUC_xs still operatxng,o:_managmng.the[‘_'

systems.
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3. Within ten days after the effective date of this order
GUC shall:

{a) Deliver to KPCA or to KPCA's receiver in
bankruptey, Mr. Richard A. Peterson, 510 San
Dicgo Trust & Savings Building, San Diego,
California, KPCA's tariff £ile and the -
originals or verified copies of all memorxanda,
records aad papers held by GUC pertaining to
the construction and operation of KPCA's

vater systems, including an accountin% of all
funds handled by GUC’s welative to KPCA's
svstems during GUC's period of respomsibdility

therefor, together with an itemized state-
megt of any claims GUC may allege against
I@ Ao ! ’

) File in this proceeding written notification
of the date of its compliance with subdivi-
sion (&) of this paragraph. o
4. XP°CA is hereby zelieved of the requirements of‘paragraph
3 ofvthe oxder in Decision No. 69343, daﬁed‘October'26, 1965, rela-
tive to refund of cuéiomers' payments. |
5. After the effective date of this oxdex, XrCA (dr’its
receiver in bankruptcy on its behalf) may file revised tariff
shects providing for billing at p:csent rates T 2 monthly,n -
bimonthly or quarterly‘bas£$,'at the 6ption of the uﬁility;',such'
£iling shall comply with General Ordex No. 96~A. The effective
date of the revised schedules shall be'April_l; 1966 or the date
of filing, vhichever is latex. Thé'revised scﬁedules Shall;apply 
only to service rendered on and after the effective*daté.ﬁhereoﬁf

6. Other than the relief and authorities»gran:ea herefn and

in earlier decisions, those xzequested in the various pleadings
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in Application No. 46719 are hereby denied and that proceeding i.s
hexreby term:!.nat:ed

The effective date of this order shall be ten days after
the date hereof.

Dated at San Pranewc® |, Californias, this /=
~day of MARCH , 1966. | |

. Commnissioners

Commissioner William M. Bennett, being _
necessarily absent, d4id mot: participate
ia the dISpositignfor‘thisgproceoging.




