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OPINION AFTER FURTHER HEARING

On November 16, l965,‘the Commission issued its order
'reopening tbe above procecding. |
" Decision No. 66860, dated February 25, 1964,  found that |
Plywood Carriers, Inc., a radial hlghway common carrier, v1olated
Sections 3664 and 3737 of the Publxc Utilittes Code by charging and
collecttng rates less than the mtuimum establxshed in Mlnimmm.Rete
. Tariff No. 2 and’ supplements thereto. The decision imposed a fine
on respondent In addition, it ordered respondent to collect the
undercharges established in the decision, to review its records for
the perzod from August 1, 1962 to February 25, 1964 for the puxpose
of escertainlng whether any additional undercharges had occurred:
 during said period, to collect the additional underchargeswand to
file reports with the Commissiom im connection therewith.

The prcceeding‘wsS‘reopened'for the purpose of determtuing
whether respondent examined its records and collccted all additzonal '
undercharges which occurred during the review perlod set out in thc
decision and whether, subsequent to sald review pcriod respondcnt

continued to violste Sections 3664 and 3737 of the Public Utzlities .
Code. |
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The further heariﬁg in the reopened proceeding was-held
before Examiner Mboney at San Francisco on February 2, 1966 on
: whxch date—the'matter was submitted
Commissxon records show that a copy of Dec;sion No. 66860
was personally sexrved on the vice president of res pondent on March 2,
1964, The Comoissiooladvised respondent by various letters durtngA‘
October, November and December 1964 and by an advisorf/confereﬁce on
November 18, 1964 that the decision required respondent to review
©s records, ascertain and colrect all undercharges and file reports
in commnection therewith and that it might be subject to-further
penalties - zf it did not comply with said directives (Exhibit 10).
Correspondence from respondent was received by the Commission during
December 1964, which stated that all undercharges established"by
said_decision had either been collected or wexe in theproceSs of
being collected (Exhioit 9). No further written.reports were |
received from respondcnt |
A Commiss;on representative testified that he visited
respondent s place of business during April and May 1965 and.was
informed by respondent s vice president that the record review
directed by Decision No. 66860 hadlbeen compiied with and that'all
undercharges'had been billed and collected, except for two accounts
which were in the process of being collected. The represeotattve |
‘steted that he retiewed respondent's records for the periods Augcst X,
1962 to February 25, 1964 (the review perlod specified in the deci~
sion). and October 1, 1964 through Mhrch 31 1965; that respondcnt |
transported approxrmately 1600 shipuments during both perxods, that he
made true and correct photostatic copies of n;ne freight bxlls and’
supportlng documents covering shipments of plywood and roofing felt

transported during the ordered review period and nine freight brlls
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and stpporting<documents covering shipments of steel sheets, plywood,
moulding, lumber'and'laminated’decking transported subsequent”to‘the
ordered revxew period; that all of the photostatic copies are included~'
1n Exhibmt 7 as Parts 1 through 18 thereof, He testified that he
determined by personal observation that the following destinations
in Exhibit 7 are not served by rail facilitiles: Encinal Park Corp.,
806 Coime Street, Menlo Park (Part &); Allstate Plywood, 3420 -

Telegraph Street, Oakland, (Part 5);‘3. & E. Mfg. Co., 55 Elmer

Street, Belmont¢(Patt 9); and Hoyt Heater Co., 1465'No.‘3atavia,v
Street, Otange (Part 10). The witness stated thet both resootdent
and the shipper informed him that the decking shown on.FreightiBill
7151 (Part 18) was wood-laminated decking. |

The repreSentative testified that, at the time of his
znvestigatlon, respondent had one terminal in Oakland operated fxve
power units and seven trailers and employed one office employee, a
part-tﬁpe;accountant and five drivers. He stated that two officer¢
of“the corporationtalso worked in the office. Respondent's gtoss'
operatxng revenue for the year ending with the third quarter of 1965
was. $ll9 397.

A rate expert from the Commission staff testified that he
took the set of documents included in Exhibit 7, together with the
supplemental information testified to by the representative, and
formulated Exhibit 8 which shows the rate and charge assessed by the“
respondent, the minimum rate and charge calculated by the staff and
the resultzng undercharge for cach of the 18rshipments. He stated
that the undercharges resulted from assessing incorrect rates and
failure to’assess”off-rail charges at destination. The total amount
of the undercharges 1nc1uded in Exhibit 8 is $451 50.

The vice president of respondent testifxed as follow*- He
manages the corporation, does all.of the rating and, 1f a drrver is :

not available, drives equipment' he bases his ratings on the commodity'
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 descriptions and information regarding rail facilitles at origin and
destination shown on the bill of lading or information furnished to

" him by the shipper, consignee or driver; the bill of'lading is pre-
pared by the driver or shipper; because of the time and cost that
would be involved, it is mot possible to visit all origins and desti-
nations served by respondent and determine by personal observation
whether they are served by rail facilities; he reviewed the billing
for most of the shipments transported during the ordered review

perlod resulting in the collection of only those undercharges enumer-

ated iz Decision No. 66860; he bélieved all undercharges had been

collected.

Counsel for the Commissipﬁ staff recommended that respbndent
be fined, under Section 3800 of the Public Utilities Commission, in
the amount of the undercharges shown on Exhiibit 8 which occurred
after September 1963L and that,'under Section 3774 of thé'Code,'an;
additional fine of $1,500 be imposed’oh respondent.

RésPQndent's counsel arguéd that the récommended;$1,500 |
fine is not warranted by the evidence. BHe pointed‘oﬁt that a totgl
of 1,600 freight bills were examined by the staff duriﬁgvtﬁe"two
review periods covered and that only nine.underéharges tn’each'period
were disclosed by the investigation. He contended that the undex-
charges were inadvertent errors and urged that the total fine should
not exceed the amount of the undercharges. .

Based on a review of the entire record, a fine of $750
under Sectiom 3774 of the Code will beimposéd. While the totai

amount of the undercharges imvolved is not substantial, the evidence

1/ Section 3800 of the Code was amended in September 1963 to provide.

that the Commission may impose a fine in the amount of the. under-
charges found. j
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elerrly establishedtthat respondent has not fﬁlly\cotplied'ﬁith'the'
directives in Decision No. 66860 to review its records, collect :
undercharges‘ahd.file reports and'that respondent has disregarded
the Commission's warnings regarding compliance therewith. Any vicla-
tion of a Comm;ssion decrsxon is a serious matter and wmll not be
tolerated.

Re5pondent is placed on motice that relzance on inaccurate
or lncorrect 1nformatlon shown on bills of lading ox furnxshed to it
by shippers consignees or drivers does not relieve it from responoi-
bilicy for any undereharges that might result from such erroneous
_1nformatlon.

. After consideration the Commission finds that- N

L. Respondent was served with a copy of Decision No. 66860
on.March 2, 1964,

2. Ordering paragraphs 2, 3, 4 and 5 of Decision No. 66860‘
drreeted respondent to review its records for the period from August
L, 1962 to February 25, 1964 to collect all undercharges disclosed
by sald examination of its records and to file reports with the
Commission in . comnnection therethh .

3. Correspondence regarding Deeision No. 66860 was recelved
from respondent during December 1964, which stated that all under-
charges established by the decision'were either collected or be;ng
collected, and no further wrxtten reports regarding Decision No 668o0ﬁ
were received from respondent

4. The Commxssion advrsed respondent by various letters durmng'u
Qctober, Nbvember and December 1964 and an advisory conference on
November 18, 1964 that it had not received the reports referred To in
Fxnding 2 above and that resPondent might be subject to further -

sanctions if it did not comply with Decision No. 66860.




» '

C. 7746 GH

5. Respondent charged less than the preseribed minimum rétes
in each of the 18 parts of Exhibit 8, resulting in undercharges in
the total amount of $451 50.

6. The undexcharges shown in Parts 1 through 9 of Exhibit 8
($175.63) occurred during the review period set out in Decision
No. 66860 and referred to in Finding 2 above.

7. The undercharges shown in Parts 8 through 18 of Bxhibit
8 ($293.14) occurred subsequent to September 1963,

Based upon the foregoing findings of fact, the Commission
concludes that: ‘

1. Respondent has vioiatod the provisions-of_ordering para~
graphs 2, 3, 4 and 5 of Decision No. 66860,

2. Subsequent to Decision No. 66860, respondent hss continued
to violate Sections 3664 and 3737 of the Public Utilities Code.

3. Respondent should pay'a fine pursuant to Section 3800 of
the Public Utilities Code in the amownt of $293.14, and in addition
thereto re3pondent should pay a fine pursuant ‘to Section 3774 of the
Public Utilities Code in the amount of $750.

The Commission expects that respondent will proceed promptly,
diligently and 1n good faith to pursue all reasonable mmasures to
collect the underoharges. The staff of the Commxssion will make a
subsequent field tnvestigatiouninto the measures taken by respondent
and the results thereof. If there is reasom to believe that respond-
ent or its attorney, has not been diligent or has not taken all
reasonable measures to collect all undercharges, or has not acted in
good faith, the Commission will reopen this proceeding for the purpose
of formally inquiring into the circumstances and for the purpose of

determining whether further sanctions should be imposed
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IT IS ORDERED that:

1. Respondent shall‘pay a fine of $1,043.14 to this Commission
on or before the twentieth day after the effective date of this
order. |

2. Respondent shall take such action, including legal actiom,
as way be mecessary to collect the amounts of undercharges set fbrth‘

herein and shall notify the Commission in writing upon the consumma-
tion of such collectxons.

3.--Responden: shall‘proceed'proﬁptiy, diligently and in good

£aith to pursue all reasonable measures to collect the underchafges,
and, in the event undercharges ordered to be collected by paragraph 2
of thxs order, or any part of such undercharges remain uncollected
sixty days after the effective date of this order, respondent shall
 file with the Commission, on- the first Monday of each month after
the end of the sixty days, a2 report of the undercharges remaining
to be collected and 3pecify1ng the action taken to ¢ollect such |
undercharges, and the result of such actiom, until such undercharges
have been collected inm full or until further order of the Commission.
4. Respondent shall cease and desist from charging and col-
lecting compensation for the transportation of property or for any
service in cobmection therewith in a lesser amount than the minimum
rates and charges prescribed by this Comnission.
The Secretary of the Commission is directed to cause per-

sonal service of this order to be made upon respondent, The'effectiVe
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| date of this order shall be twenty days after the comp.uet:ion of such '
service.

Dated at , California, this adl
day of MARCH | |

a%zzf,,

omissﬁners ‘




