ORICINAL

1l)ec::i‘.si.on No. 70508 :
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATIE OF CAI;FORNIA.

In the Matter of the Petition of )
THE RIVER LINES, INC., for sus~
pension of certain rates c¢ontained
in Local Pipeline Tariff No. 6-B (I &S) Case No. 8191
of SOUTHERN PACIFIC PIPE LINES, )
- INC., a wholly owned subsidiary of
- Southexrn Pacific Company. o

John MacDonald Smith, for Southerm Pacific
Pipe Lines, imc., respondent,

McCutchen, Doyle, Brown, Trautman & Enersen,
by William W. Schwarzer, for The River
Lines, Inc., petitiomer.

OPINION

This proceeding is an investigation into the lawfulness
of certain reduced rates published for the transportation of
refined petroleum products; in bulk, via pipeline from oil terminals
and refineries in the San Francisco Bay Area tO‘distributioh te;mi- 3

- nals located at Stockﬁon and Sacramento (Bradshaw Road on U. S.

Highway 50, east of Sacramentb).

The rates were‘published by Southern Pacific Pipe Lines,
Inc. (SPPL), in its Local Pipeline Tariff No. 6-B, Cal. P.ﬁ;p;
No. 18, effective June 17, 1965, and reduced the pipeline ratéé py
2 cents per barrel. Prioxr to such effective date the Commisgion‘“
received a Petition for_Suspension frcm The Rivex Lines, Inc.
(River Lines). The petition alleged, among other things, that the
proposed reduced rates were‘unlawful in that they were in viqlation
of_various provisions of the Public Utilities Code, prima:ily“
Sections 451, 452, 455, 726 and 727. e
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The effective date of the proposed reduced rates Wac sus~
pended until April 15, 1966,‘un1ess‘othetwise oxrdered.

Public hearings were held before Examiner Gagnon at San
Francisco on September 14, 15 and 16, 1965. The proceeding was
submitted, subject to the f£iling of concurrent briefs on Nooeﬁberea,
1965. Oral argument was requested by River Lines. The issues
having been clearly presented and thoroughly‘argued‘onbrief; no

useful purpose‘would~he served by further argument before.thel
" Commission. The_request is denied.

Respondent assumed the burden of justifyiog its reduced.-
rates. Representatives from several of the.major petroleum'com-
panies operating within Californ;a testified in support of resPond-
ent's position. River Lines preeented evidence which it contends
clearly demonstrates the unlawfulness of the rate reduction.' Other

-competing water carriers or modes of transportation did not: partic£~7
pate in the proceeding, |

Respondent S Qperations '

Southern Pacific Pipe Lines, Inc., is a public utility
plpellne corporation, as defined in Section 216 of the Public
- Ueilities Code, operating as a common carrier in Texas, New Mexico,
Arizona, Califormia, Neveda'and Oregon. It is a separately managed
and operated, wholly owned subsidiary of Southern
Pacific Company. Its main functions consist of the pipeline trans-
portation of refzned petroleun products for commercial and mxlitary
accounts., An additional activity covers the so-called terminal
waréhouéing.of commercial petroleun products. _

Respondent states that at present there are approximately
56,000 miles of common cerrier pipelines for refined petroleum

products in the Continental United States. ‘Of this amount,'about ,

47, 200 niles are owned and operated by the petroleum industry. The
remaining 8,800 miles of public p;pelines are owned and operated

by carriers indepeodent of the petrolewm industry; The'SPRL}
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"

pipeline system of 1,871 miles represents approximately 21 percent.
- of the so-called independént‘pipelines system.

Only that portion of respondent's California‘pipeline
network commonly referred to as the "moxrth lime" is involveduhe?ein.
It originates in the San Francisco Bay Arca, in the vicinitY °f,the-
Richmond—Oakland-Conco:d areas, exténding‘southerly'to Saﬁ\JbSE' |
from1Concord; easterly from Concord tOVStocktoh;‘thencey | -
noxtherly to Sacramento (Bradshaw Road terminal) and Roseville;

thence northerly to Chico and northeasterly over the Sierra to Remo
and Sparks, Nevada.l

Tariff Rates and Charges

| - The respondeﬁt's existing,and,suspended proposed rates
are set forth below:Z

TABLE T

From Rates in Cents(l)
Richmond-Concoxd Per Parrel Minimum Tender
Stations Present Proposed In Barrels

To: : o
Stockton Station 8.5 6.5 5,000
Bradshaw Road Station 10.5 = 8.5 5,000

(1) Plus loss allowance of 1/4 of 1%.
Note: Preseat rates became effective as of
December 12, 1963 (originally published
To become effective February 12, 1963). |
Decision No. 66695, dated January 21,‘1964 (62 CAI.'P;U.C.
238), found the existing rates to both Stockton and Bradshaw Road

to be neither unreasonable, unjust nor insufficient. This decision

was affirmed by the Supreme Court on January 21, 1965. (Riveeriﬁes
v. Pub. Ut. Comm., 62 Cal.2d 264.) |

L ror a more detailed Sketﬂdcf"SPPu's north line see.Dec1s£on‘Nb.' |
66695, January 21, 1964 (62 Cal. P.U.C. 238, 248). Also SPPL
Exhibits Nos. 2 and 3. . ‘

?ariff No,'6-B‘govetning~cherappiicatibn of respondent's rates
1s set forth in Exhibit No. 1.
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A study conducted By respondent (Exhibit No. 9) indicates
that the gross revenue from tariff loss allowances, applied against
commercial traffic on SPPL's morth line, amounts to an average«o£'f
1.3 cents per barrel; whereas the actual product Loss was,deﬁét-

mined to be only 0.4 cents per Barrel, which permitted SPPL to

realize a net revenue accrual of 0.9 cents per'barrelffrdm tariff

product loﬁs allowances. -

The River Liﬁes competitive rates for the‘transportation
by barge of refinedlpetroleum préducts In bulk, from San Francisco
Bay Afea réfineries'and oil temminals to Stockten and Sacramento .
01l terminals, are named in its Local Freight Tariff No. BFA
(Exhibit No. 17), pertinent portions of whiqh are set out beiow:

TABLE II |

From

San Francisco Rates In'Cents(l) Minimum Tender
Bay Area Per Barrel In Barrels

To: 8.5 24,000
Stockton 10.3 12,000

Sacramento 10.5 24,0009;
12.6 12,000

(1) Plus loss allowance of:

a. 1l/4 of 1% on gasolines, and
b. 1/10 of 1% on fuel oil.

While the above volume barge rates are designed to be
competitive with the existing like rates of respomdent, signifi-
cant differences in the‘application of such rates are readily .
apparent from a review of thé.tariff,rules and accessorial servicesf
applicable in connection therewith. Such diffefences‘reflect,‘of'
course, the inherent advﬁntages or disadvantages, as‘the'case-may‘

be, between pipelime or barge tramsportation.
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The Position of Respondent

Ihe recoxd in this proceeding confirms the fact eétab-
lished in the prior proceeding (Decision No. 66695} that as of
May 1963, SPPL was preoccupied with the development of its long-
haui commexcial traffic frow Sam Framcisco Bay Area to Chico and
stations beyond. SPPL's policy at such time was assertedlynnot‘tO‘

solicit short-haul traffic to Stockton and Sacramento, served by

River Lines and other éompetingAcarriers. . Intexest in

the short-haul.pipeline traffic did not decline, however, to the
point where SPPL would ignore the meeds of its long-haul customers
confronted with a particular local distribution probiem, sﬁch‘as

experienced by Mobil 0il Cdmpany at.Sacramento (Decision No. 66695, - |
62 Cal. P.U.C. 238, 249). |

"In August, 1962, the State of Califormia advised
the Mobil Oil Company that its Sacramento tewmi~
nal ... was in the path of a new freeway ...
Mobil sought to acquire other waterfront property
but ... it considered the cost of river frontage
in Sacramento to be too high. In September, 1962
Mobil approached Pipe Lines ... about sexvice at
Bradshaw Road. Mobil and Pipe Lines entered into

an agreement ... to construct storage facilities
-+. at Bradshaw Road " \

In the instant proceedinngPPL avers that, subsequeﬁt to
the submission of Case No. 7539, et al. (Décision Nbi'§6695)lin

May 1963, a series of events transpired which made it Inperative

that respondent lowexr its local rates in order to imsure continued

participation in the refined petroleum traffic via its north line:

1. Proprietary Competition. The president of SPPL explained

that the para@ount consideration which.motivated'respbndent to -
reduce its rates to Stockton aﬁd Bradshaw Road was concemm over the
direct threat of proprietary pipeline competition. SPPL testimgny
indicates that in October 1963, Standard 0il Company annduné¢d p1ans
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for modifying its proprietary barge operation and for laying its own
 private pipeline from its Richmond refinery to serve oil terminals

at Avon, Sacramento, Stockton (Banta) and San Jose. In January 1964,
SPPL states it was informed by‘Shell 0il Company that it élso was
studying the feasibility of comstructing a proprietary pipéliﬁé
system to serve Oakland, San Francisoo and San Jose marketing areas.
SPPL understood that this latter proposal was to be built either on
a joint-ventu:é basis with TidewaterHOil'Company #nd Union Oil
Company or exclusively by Shell Oil Company. In July 1964, SPPL was

assertedly informed of Shell 0il Company's decision‘to-construotﬁits

own private pipeline system. Again in April 1965, SPPL's president

‘testified he was informed of Shellﬁoil Company's projected studies.
relative to the feasibility of expanding its pipeline to Sacramento
and Stockton. | | |
Finally, SPPL gtates that plans for comstruction of a new
refinery in the Hercules-Rodeo area were gmonounced in January 1965.‘
This refinery, though independently operated as thé Sequoia Réfinery,‘
~will service the Wilshire (Gulf) Oil Company. Completion date for
this refinery is to be January 1967, with storage facilifies avail-
able durxng the summer of 1966 capable of receiving refined petro-
leun shapments via water carriers until such time as. the refinery
propexr is completed. , , |
SPPL avers that it made every effort to dissuade Standard -
0il Company from going ahead with its plans to construct a pioprie-
tary pipeline, in lieu of its existing proprietary barge facilities,
and alternatively to pexsuade it to use the commexcial facilities of
SPPL to Sacrsmento in the same mamner as currently employed to'Chioo;
Reno and other nonrelétedfmilitary‘traffic. Respondent: explains it
offexed Standard Oil Company reduced rates per barrel of 4 cents’ o

 to Avon, 6 cents to San Jose, 7 cents to Sacramento and 6ycents tof
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Stockton, plus tariff loss allowance. This offer, acéording to SPPL
testimony, was rejected by Standard 0il Company with the expl%nation“
that it could justify its own pipeline due to the substancialftraf-'
fic volume and, by capitalizing on its lines, obtain a competitive “/2/
advantage. Respondeﬁt states it countered the'zejeccion of'its
initial suggested rate reduction with a prbposal:bf still lower
rates per barrel to San Jose and Stockton of 5 cents, and 6 cents to
Sacramento. This seéond offer by SPPL was assertedly_also-rejec;ed
by Standard 0il Company with the explamation that its”proprietafy
pipeline cost eétimates'were still lowex. Accokding to the record,
like rate negotiations were‘conducted'with Shell 0il Company‘andV
were similarly unsuccessful.
The present status of the aforementioned proprietary
pipelines is, according to SPPL testimony, as follows:
4. Standard 0il Company proprietary pipeline

is 100 percent complete (Exhibit No. 2).

Terminal tankage and related facilities

are virtually completed.

Shell 0il Company pipelize (Exhibit No. 2}

s currently under construction, witn date

of completion estimated at early 1966, ‘

Shell 0il Compaay is using SPPL's San Jose

terminal on an agreed izterim basis.

Threat of a thirdijoint-venture proprietary

pipeline system by major oil companics,

currently customers of SPPL, is of growing

concexrn to SFPL. '

2. Resgpndént's”Sougbt Increase in Traffic. It is estimated

that the challenged rates will resulf in an increase of SPPL com=
mercial traffic to Stockton ¢f 1,075,000 barrels and to Bradshaw
Road of 2,072,800 barrels per year. Such traffic will be'génerated
largeiy«from a like diﬁé?sion oZ barge tranSportation cuxrentiy'

: : o
enjoyed by competing barge operators.”

3 The Stockton traffic will be diverted to SPPL by Richiield OLl Cor~
poration and Signal 0il and Gas Company. The Szeramento diversion
to SPPL will be by Texaco, Inc., Wilshire (Gulf) 0il Company and
Richfield Qil Coxporation. SPPL is currently receiving approximate-~
iy 50,0C0 barrels per month additionsl tzaffic to Chico Frem Shell
0il Co., recently diverted from River Lines. S |

-7-




/

3. Maximizing SPYL Cperations. The record diseloses that V//

respondent’s north line is not operating at maximum capacity. No

substantial additional capital is deemed required to transport the
anticipated increase in traffic volume. Since fixed and other.
general overhead expenses do not vary in direct ratio with changes
In units of produc;ion (especially when unused plant_éapacityior
facilities are availdble) SPfL concludes that the cohtempléted
addmtional traffic will enable it to maximize its net revenuo return
on cap1t31 expenditure while ‘at the same time, sharing with its
customers transportation cost savings realized from greater utiliza~
tion of existing pipeline facilities. | |

4. Reasonableness of Suspended Rates. Respondent argues thst

its out-ofépocket'(varidble) costs are the relevant cost factors for
rate determination rather than fully distributed costs. The result-
ing rates must, of course, be reasomable and sufficiéﬁt To thié'
end, respondent presented factual evidence, with supporting teﬂtl-p
mony, relative to both the out-of-pocket and fully dlstrxbuted

expenses of SPPL under the suspended rates and antxczpated increased

traffic volume. A4 summary of this cost evidence is,uet.forthvbe*ow:
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TABLE I1I

SOUTHERN PACIFIC PIPE LINES, INC.,
Revenues and estimated out-of-pocket
and fully distributed expenses fox
handling refined petroleum from

San Francisco Bay Area Refinexies and.
0il Terminals to Stockton and Bradshaw Road

To | - To
Stockton Bradshaw Road
n Cents Per Barrel

® @ @ @ @ @

Iransportation Charges 8.5 6.5 6.5  10.5 8. :
Loss Allowance Revenue. 1.3 1.3 1.3 1.3 1
Total Gross Revenue 9.6 /.6 /.8 Lll.8 9

3

6

+O

Average Eétimated Expenses A.% 2.%‘ gjl' 4.4
Contribution Above Expenses 5. .z L. 7.4
(1) Revenues and estimated out-of-pocket costs
under existing rates and traffic volume for
12 months ending June 1965.
(2) Revenues and estimated out-of~pocket costs

under proposed rates and projected traffic
volume. - :

3) Revenues‘aﬁdfestimated‘fully_distributed
expenses’'under proposed rates and projected
traffic volume. \ -

SPPL contends:that'the’above cost development clearly |
demonstrates that its challenged rates are reasomable. In an effort
to show that these rates were élso,sufficient, respondent developed
the increased contribution to fixed and other ovérhead-expenses,' o
including the profit anticipated under the SPPL challengéd'races.

This is summarized in the following table:




TABLE IV

SOUTHERN PACIFIC PIPE LINES, INC.,
Contribution to overhead expenses and
profit under present and projected oserations

Bradshaw =
Stockton - Road - Total
(In Cents Poxr Barrel) (Im Dollaxs)

Present

Tarlff Rate Plus Loss Allowance 9.8 - 11.8

Out-of-Pocket Costs ... 4.7 b4
Net | ' 5.1 7.4

845,413 780,649

Contribution to Overhead and , ' o
Profit (In Dollars) .......... § 43,116 § 57,768 $100,884
| Projected_ | |
Tariff_Rate PiusALoSsNAl1owance 7.8 ' '9.§f
Out-of-Pocket Costs .......... 3.6 3.6
CoNet ......... e 4.2 6.2
Volume (Barrels) of Traffic .. 1,920,413 2,853,449

Contribution to Overhead and | |
Profit (In Dollaxs) | $176,914° . $257,571

Net Increased Contribution
to Overhead and Profit ,. § 37,541 $119,146 $156,687

Although the challenged rates were published primarily as
2 defensive measure against the imminent threat of proprieﬁary ¢0m4
petition, SPPL argues that its met revenue position will be signifi-
cantly improved, as indicéted in Table IV zbove, as a result df'itSf,

efforts to maximize operationms.

5. Industry Support for Suspended Rates. Severallrepfesenta-
tives of the petroleum industry, currently not affiliated with a
proprietary pipeline system'within the SPPL north line metwork,

presented‘cestﬁmony?in support of respondent's challehged‘rates:4

) Tidewater 0il Company;

4 lestimony on behalf of respondent was gresentea by (L) Texaco,
Inc.; (2 Richfield 0il Corporation; ( o
(4) Mobil 0il Company; (5) Union Oil Company; (6) Wilshire (Gulf)
0il Company. : - o - :
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Their collective testimony was assertedly based om similar circum-
stances, although not necessarily to the same degree in each
instance. All were comnected to SPPL's norxth lime at San Jose,
Chico and Reno, except Mobil 01l Co. (Stockton and Bradshaw Road)
and Wilshire (Gulf) 0il Co. (Stoekton). The Stockton and.Sacramento
terminals of these oil companies, except Mbbii 01 Co. and Wilshize
(Gulf) 011 Co., as indicated above, are prescatly served by barge
‘carriers.-

The oil companie¢ expressed a keen interest in the posei-
bility of lowering their distxribution costs at Stockton and
Sacramento. Their major concern~was.over the possieility that they
were no longer competitive with‘Standard 0il Compahyis proprietary
pipeline distribution system in the Stockton and Sacramento market—
ing areas. This apprehension was not predlcated upon a factual
knowledge of Standard 0Oil Company s pipellne distribution costs, but

~rather upon a managerial conclusion that a competing oil company
would not divext substantial sums of its capital into a propxletary

pipeline from an existing proprietary barge operatiom, uﬁless a

significant reduction in transportation and distribution costs was

reasonably assured.

Certain of the oil companies presented testimony as to the °
necessity of relocating their present Sacramento waterfront termi-
nale because they were being'cendemned by the State in oxder to
make space available for prxojected highway construction. Othexr SPPL
custorers' testimony referred‘to'an‘asserted inadeqﬁacy in their
existing Sacramento wateffronc terminals. Alternative watexfront
sites were allegedly deemed,lessrdesirable than SPPL's Bradshaw Roed
station. In this conneetion, other oil company testimony explained
that at times it was not possible to take advantage of the combeti-.

tive'volume barge rates due to the oil company's inabilify to«ﬁeet;

1]~
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the minimum tender of 2& ,000 barxrels; . whereas vie SPPL the same

rates are subject to a minimum tender of only 5, 000 barrels.
Shipper testimony in support of respondent' challenged
rates also expressed the opinionvthat pipeline transportation, in’

addition to rendering excellent service, requires-lesS'terminalr
personnel.

Position of The River Lines, Inc.

R;ver Lines is a common carrmer transporting bulk petro-
leun prodocts via barge, for botn commercial and milirary accounts,
on San Francisco Bay and the Sacramento and San Joaqurn Rivers and.
their tributaries. The tramsportation of petroleum products
assertedly amounts to approximately 70 percent of River Lioesf totel
traffic. It aisovtransportsvgeneral coﬁmodities (dry'eargo}'énd
performS'a towing service. | |

Slnce the existxng pipeline rates of SPPL to Chico,
Stockton and Sacramento became effective, River Lines contends that
it has lost 4,331,579 barrels of petroleum traffic, includiog
1,602,538 baxrels of military traffic, to the pipeline (Erhibitr
No. 35). Should the challenged pipeline rates,be‘permitted:to gc
into effect, the president of River Limes stated that competing
water carriers will soom be driven ocut of business. River‘Lines
further argues that SPPL'" proposed rate reduction'repreéents3a
predatory effort to eliminate respondent's princzpel competitor.
 The predatory nature of the reduced rates is allcgedlj establi shed
by the fact that the rates are below the 1evel of fully dzstributed
costs. and limited to points served by River Lrnes.

In reply, respondent notes that, in comtrast to the grzo*
proceeding (Decision No. 66895) wherernﬂthree*barge carrzero‘pro-

- tested the rates of,SPfL, the instent rates are challengedgonly‘by"

River Lines. SPPL further argues that River Linestenjoys.tréffic‘*
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of several petroleum companies at Sacramento which, at this time,
are not‘definitely-committed to ﬁhe dtilizatiqn of SPPL pipéline
service at Bradshaw Road. Such traffic, respondent avers, is not
included in the estimate of increased traffic volume upon which the
contested rates are premised.” | |

-SPPL coﬁtends it has not singled out thg market areas
sexrved by River Limes, but has endeavored to reduce rates to all
markets considered to be within the competitive sphere of influence
of Standard 0il Company's proprietary pipeline distribution centexs
at Sacrgmento and Stockton, which includes s 2 cents per berzel
reduction in rates at Chico and 5 cents pexr barrel reduction in

. rates to Reno, N’evada.6

River Lines presented statistical and financial evidence

relative to thé effects upon its overall revenue position of

(1) the diversion of Shell 01l Company traffic at Colusa to SPPL via
ﬁhe‘latter's»terminal at Chico amnd (2) the anticipated revenue loss
should Rivexr Lines elect to make a comparable 2=cent redﬁction'in
its oil barge rates in the event the challenged pipeline rates |
become‘effective. River Liﬁes' financial projectioné are'predicated
upon the results of 0peratzons for the 12-momth period ending

December 31 1964 and are summarized below:

> The recoxd lndicates that River Limes presently enjoys toe
traffic of Time 01l Co., Shell 0il Co., Tidewater 0il Co.,
%%;onzg%% Co. and Signal Oil & Gas Co. at Sacramento

SPPL also avers that it has reduced its rates. from El Paso,
Texas and Los Angeles, California to Tucson and Phoenix
Arizouna by 14 cents per barrel.




TABLE V

THE RIVER LINES, INC.,
Income and Expense ’Statement
For Year Ended December 31, 1964

0il Dxy Caxgo -
Barges Other Total

Operating Revenues $1,073,858 $470,418 $1,544,276
Operating Expenses "841°848 494,419 1.336.267

Operating Profit (Loss) 252,515 (24,001) 208,005

Other Income - . - - 80, 183
Net Proflt Before Taxes - - 23&,;§2ﬁf

Income Taxes .. ']‘ es f - - 96 02211

Net Income B | - = "§Ekffﬂf]
Earned’ Surplus, Jan.:1 1964‘ 3 - 931 5345:'
' Net Income, 1964 . ' ,192,170 “ _'
Miscellaneous Credits Sl L
© Less Cash Dividend 54,878 137,343
Earned Surplus, Dec. 31, 1964 o : | 1,1l9?027
The record‘shows that comnencing with'the‘fiscaldperiod”i'
ending December 31, 1962, through the like fiscal period'ending'
December 31, 1964, River Lines increased its earned‘surplus by |
$215,526, from $903,501 to $1, 119 027 and net assets from
$2,308,337 to $2,448,610. While respondent endeavored to show that
Riner Lines-aotually improved its revenue pos itlon under existing
reduced pmpeline and oil barge volume rates to Sacramento and
Stockton, ‘River Lines countered with statistical evidence which
indicates such revenue growth wes at a decreasing rate, presumably
due to pipeline competition. ,
| River Lines also presented statistical'evidence concerning
the actual volume of refxned petroleum products it transported. for

the years 1963 and 1964, 1nc1ud;ng the first six months of 1965
which is allegedly affected by SPPL (Exhibit No. 36). For the year

1964 the exhibit-indicates River Lines moved 7,148,332 barrels of"
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refined petroleum, all tramsported to the Sacramento commercial
market arca (includlng approx:mately 800,000 barrels destined to

Colusa which since 196& has been diverted to SPPL) In thms cormec~

tion, it is to be noted that the challenged rates of SPPL- are
expected to gemerate additional commercial traffic to Stockton and
Sacramente (Bradshaw Road) of 1 075 000 and 2,072 800 barrels per

year, respectively, which will be diverted from other barge carrxero
in addltion to River L:nes.

A summary-of River Lines' results of operations for the
year 1964, projected to reflect the effects of the'Colusa diversion
of traffic, cost increases and a 2 cents per barrel rate rtductmon

~ at Sacramento to meet the competitxve rates of respondent is here-

inafter set forth-

TABLE VI

THE RIVER LINES, INC.,
Projected results of operations
after giving effect to Colusa traffic
diversion, cost Increases and a
competitive rate reduction at Sseramento

Colusa Diversion Colusa Diversion

at " Meeting Reduced
Present Rates Sacramento Rate

Oil Barge Revenues - §923, 209 $795,625
- Gil Baxge Expenses 768 398 768398
Net Income, Oil Barges 'IS'E gLT ~ 27,227

Net Income (Loss), Dry Cargo  (24,001) (24,001)
- Increased Labor Costs, 1965 ' | |

Dxy Cargo Operation ....... (9,500) (9,500)

Net Income (Loss) creens 121,310 (6’274)”
Income Taxes ' 53, 7500

57 oLU ‘ (o, 274)‘

Tables V and VI gbove indicate that River Lines entici-
pates a reduction in its net operating income frem its oil barge
operations from $232, 010 in 1964 to a projected future income of

only $27 227 In additxon, estimated reduced il barge net




opexating income will mot be sufficient to offset the asserted River

- Lines net operating deficit experienced from its dry‘cargo barge and
other‘serviées. | | |

Respondent argues om brief that the overall projected
deficit calculations of River Lines are misleading for several
reasons. First, River Lines' overall net operating deficit will be
attributable solely to unprofitable dry cargo operatioms. Second, |
the net operating-defiéit of $24,001 from dry'ca:gq~and related oper-
ations includes the results of River Lines' generalytowing service,
which the record discloses earned a met operating profit before
takes of approximately $28,000 for the year 1964 (Tx. 317). SPPL
concludes, therefore, that the actual net 1oss from Rivexr Lines |
dry cargo operations is in‘excess of $60,000. Thixd, SPPL further
argues thaé the projected net iﬁcome from the oil bérge-operations
in Exhibit No. 39 is grossly undérstated, due to the fact that River
Lines failed to give adéquate recognition to the reduction in opér-
ating costs which will presumably come about by reasonof‘iCQ:lbss
of approximately 800,000 barrels of cémmercial.trafficfto;Coluéa.
River Linéé’ Exhibit No. 39 indicates em eliminatiom of'Colusé
barge operating costs in the amount of $90,250. The recor& 
discloses, however, that thms amount reflects only the cost of oper-‘
ating the barges’ on the upper river, north of Sacramenco to Colusa.
SPPL argues that if the Operating expenses for the San Francisco ﬁay
AreaQSacramento portion of the Colusa traffic werevgiven'recognition;
the progected net income from River Lines' oil barge traffic would
be approxmmately $90, 000 not $27, 227 and the overall net 1ncome |
position of the barge line depicted on Exhibit No." 40 would be in |
excess of SS0,000, in lieu of'a net loss before taxes_of.$6,27§.m,
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Discussion,

Basically, the provisions of the Code primari1y in&oivéd_
berein axe contained in Sectioms 451, 452 and 726 and, together
with the various other statutory provisions cited by River.Lines,.
are interrelated. |

Section 451 requires all common carrier rates to be just
and reasonable. Except as provided in Section 452; common carxiers
may and should in the exercise of managerial discretion establishlJ
rates that lie within an elastic "zone of reasondbleness." This
expression “imports a rate which is confined in its'maximum to a
figure not so excessive as to be greater than the particular traffmc
will bear, and in its minimum not so low that it will be destructive
of the business of the cqmmon'céxrier, or that it‘will not retu&n‘_
to the carrier at least the actual cost of transportatién." (s. P.Co.
VS. Railroad Commlssion, 13 Cal. 2d 89, 96.) Abutting the two

boundaries of the "zone of reasonableness' we have then, a "maximm"
and a "minimum" reasonable rate. ‘

There is no argument that the suspended rates are less
than maximum reasonable :ates,_ SPPL argues, however, that the
reduced rates are reasonable and fully compensatory, in excess of
both the out-of-pocket and fully distributed costs. The River
Lines, argues that the suspended-rateéfhave-not béeﬁ shown.to'be'
within the zomne of reasonaﬁleness Since such rates, at current
traffic volume, do not exceed fully distributed costs. Respondent
concedes that rates were made .on the aasumption they-would become
fully compensatory by diverting additional traffic from barge car-
riers (Tr. 90) River Lines further argues that Where--as here,
the oil companies have been,marketing cheir products successfully,

~ where traffic bas been moving freely under exis;ing rates and-
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consists of high~grade refined petroleum products able to pay thelr

way and where .... the carrier has lost no traffic and is-prosperops
and successful, a rate is not reasonsble unless it exceeds fully

distributed costs. (Investigation of Rates on Petroleum, 40 C.R.C.
221) ...." T

River Lines.

The facts, however, do not support this argument of

~ One answer to the question of whether the suspended ﬁates
are unreasonably low turns upon a determination of.whether[such', =
rates will or will not burden other traffic. The omly ¢ost informa~
tion on this was developed by the respondent and Lt cleerly shows
that the suspended rates axe above out-of-pocket costs under present
traffmc volume, and that if the challenged rates become effective,
“espoodent may reasonably anticipate an iucrease of some 33000;000‘
boxrels of tefined petroleum traffic per year. The record'ferther
shows that whatever addxtional traffic SPPL.recezves the challenged
rates would return out-of-pocket costs plus a contribution towa*d
fixed and ove:head expenses. Should SPPL's estimates of increaseu
tralffic volume fully mathrialize--and the record strongly lndic tes
such would be the case-- he suspended rates would moze than cover :
cully d*stributed costs.” Under such circumstances, it cannot
be said that the suspended rates will add to the burden borne by
other traffic of respondent, but, on tbe.contrary, they would temd Tto ¥

iighten the overall costtburden. (Investigation of Rates on Cement,

&2 C.R.C. 92; Rates on Canned Goods, 49 Cal. r.U.C. 763 )

We now direct our attent;on to the question whether the

suspended rates, being wmthi* a "zone of reasonaoleness and lower

Yoan "ﬁeximum reasonable rates", comply with the addxtional requ&re-‘

zments set forth im Section 452 of the Public Utllaties Code.

Except under certain prescribed conditions,_theﬂpractical

ef{fect of Section 452 is to‘prohibit‘the-establishment-by-e»common

28
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carrier of any rate lower than the maximum reasonable rate. These
conditions are (1) where the “ﬁeeds,of conmexce or publié interest
require" a rate below the maximum level; (2) where such a rate:is

- mecessary to meet the competitive charges of other carriers or the
6sst of other means of tramsportation and the préposedlrates are
not less than the charges of competing carriérs»or the cost of
transportation which might be incurred through other means; and
(3) where such a rate is less than the charges of éompetiﬁg carriers
or the cost of other means of transportation and is found by the

Commission to be justified by trensportation conditions. {mum=~

Minimum Rates--Carriers, 44 C.R.C. 108, 115-116. and Alcoholic
Liquors, 43 C,R.C. 25.) |

In Decision No. 66695 we stated that: "If Pipe Lines

can attract business away from_thé barge lines with reasbnablérand
sufficient rates which’a:e lowér than those of the bargé lines,
this may be an indication that thé parcicuiar;barge transportétion
involved has become outmoded and obsolete.” The above statement
stems from a similar referemce contained in Southern Pacific'v;

Railroad Com. (13 Cal. 2d 89, 103-104), which reads as follows:

"Rail carriers, truck carriers and water carriers
now dominate and control the £ield of such business
activity. Possibly within the comparatively near future
another or other means of tramsportation may be evolved
and developed, and in their respective operations the
existence of the several agencies that represent present
means of tramnsportation may be seriously threatemed or
their destruction actually accemplished. They may be
outmoded and become obsolete.... In other woxds, when
the fact has been clearly established that by practical,
efficient and satisfactory methods a fimancially reli-
able common carrier is not only ready, willing and able-
to lower the prevailing rate for freight traansportation
to a rate that is showm by the evidence to be not only
within the limits of the 'zone of reasonableness', but
also that the proposed rate will yield a met profit--in
its zeal to perform its conceived duty in the premises,
the concern of the commission should not extend to the
limit of 'holding an umbrella' over either present or
possibly future competitors, and thereupon, and by
reason of its anxiety, in the interest of such competi-
tors, demy the application to reduce the existing rate,

-19&




lest by reason of thexr inability to meet such rate the
sald competitors be eliminated from the field of trams-

portation, to the seeming detriment of the public
lnterest."

In the instant p*oceeding it is crear the nceds of com-
merce require the suspended rates and that they will ultimatelY ,
xedound to the benefit of the general public. The chal;enged-ratcs
will enhance the quality of coﬁpetitive opportunity-between those
oil companies, currently customers of SPPL and t&e barge operators,
+ho expressed concern over the possible eompetitlve advantage
achieved- by those petroleum companlesnoperatxng.proprretary piPe'

lines. Th;s is partlcularly true ic wholesale marret;ng controJled"

oy eompetmtrve bxddlng.

The question also arxues as to whether the suSpended
rates should be found "JuStlfled by tranSportatron condz-"

,t;ons."

"It is manlfeftly not the legislative intent that
the Commission should 'hold an umbrella' over

any form of transport--that it should prevent
one form of transport from establishing 'the low-
est lawful rates' merxely because other forms of

transport would suffer thereby.” (AJcohollc \
Liquors, 43 C R C. 25.) ' _

Respondent Stetes that the suspended rates- were not

motzvated by any desire to ln;ure River Lines as a competltor but

ratner :osnl:ea ron (1) an 1mpera~ive need to protect SPPL’s present i

and future plpeline btcine33° (2) a desire to improve its present

| aﬁo £teure net revenues- “and [OF the urg:ng of its. petroleum

customers.

We are persuaded that respondent’s and its customexs'
concern over the proprietary pipeline competition is real and vot a
fancied or phantom fear as argued by River Lines. While carriers
way not lawfully destroy competition by reducing rates‘tofmeet;

Zencied competition which might never occur--"They are not, however,
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forced to wait until competi*ion is actually in operation énd the"

traffic lost to them, perhaps permanently' (Cement Rates, 39 C.R.C.

+°3 507-50°). Tae facts simply do not support the argument that
'thc assertnd threat of proprxetary pipelinc competition is unreal

ox. eancxed

| River Lines project ted finmancial and stat*stical evidence

clearly shows that it can meet the suspended rates of SPPL. It is
not ¢lear on the record, however, why River Lines with its profitable
oil barge traffic sustaios losses vnder its so-called dry cargqebarsc
operations, In any event the testimony and financial data presented |
by River Limes relative to the operating profit and: loss exper;enced
‘under their tewing Uervices and so=-called dry cargo barge traffic, o
reSPQCtlvely, while informative as to the overall results of opera—':

tions of the barge carrier, is not determimative of ghe specifzc

issues involved herein.

Responden:‘a evidence that its cffcr of rates lower than,

those here under suspension was repeatedly rejected by the 0il com~
panles with the alxeged explanatxon that thelx propr*etary p‘pe-
line . costs were St&ll lower, implies thet the'suspended rates may '
be higher than the cost incurred through "other means. of transporta-
tion.- As,prev:ously indicated herein, under suci clrcumstancesy-
Section 452 does not require'a showing and a finding by the Commi.s~
sion that the suupended rates are "justified by t*ansportatzon |
nond*t;ons."' Tven 1f we assume that tae sucpended rates are ~
ﬁithout quescion, 1ess than’"the cost of tranpportation‘whzch.might
be iheurred?throﬁgh o:her“meane of transportetionﬁ, would the
assafled rates stili be “juStified by trans?brtatieﬁ cond;ciqhs"?

It is‘cleaf‘frem the record that an affirmative resbonse {s inescap~
gole.
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"Whether a proposed or an already established

and maintained rate is 'justified by tramspor-
tation conditions’ ic largely determinable by
the existence of the preliminary fact of
whether it will or does return %o the caxxriexr
its costs of transportation.'” (Southern Pacific
Co. v. Railroad Com. supra, at page L06.7

At the hearing the presiding Examiner limite& the presen-
“ation of evidence relating to tesﬁdndent's.chafgeS-apPliC&ble to
its militéry traffic‘énd for so-éalled terminal*ser§iCes to the
Same extemt found proper in the pribr.proceeding.7 The'Exnminer*S
consistent ruling in the instant ﬁroéeediﬁg,wés glso co#réct. How~
eve:; River’Lines now argues that tﬁe charges assessed by SPPL for
its so-called terminal sexvices shouid, under'the‘probisionc:qf'f
Section 487 of the Code, be published im its teriffs. Respondent,
on the other haﬁd,(congends.thgt the storage and handling;Seryic§$¢ :
it performs at Chicouand-Bradshéw Road are, in facc, warehouéiﬁé"
spécifically ekempted from econ§mic iegulétion by this Commission
pursuant to Section 239(a). (Decision No.66695,62 Cal.P.U.C.238,245-
25¢.) The record discloses that services are performed by both
SPPL and River Lines,,chargés for which are not publiéheifin‘;béir
tariffs, Whether.sugh sexvices are performed by-SPPL and River |

ines in the capacity of warehbusemen; specifically exem@ted f:oéﬁ, —

regulation undex Seétioﬁ 239(a5; or as common'carrierSasdbjeét"#ovthe
:a;;ff.fiiing_rgquiremgnts of Section 487, cannoc;bg'detéiﬁiﬁedfffom
the record in the imstant proceediﬁg. Moreover, it'is-nd:fndcéégdry. 

%o reach such a determination here in order to resolve the specific

issues before us. Should the parties or the Cormission subSeqﬁéntlyn"

/7 In DecIsion No. 06895 (o4 Gal. P.U.C. 258, 1255) the Commission
found that "the services performed by Pipe Lines in comnection
with its military contracts are not comparable to the services
furnished under Pipe Lines' commercial rates, and that compari-
sons between the two rates are not instructive.” |
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deem it essential that the status of their so-called terminal

sexvices be clarified, ample procedural avenues are available to

obtain such obJective.

Pursuant to Section 726 of the Public Utilities Code the
Commission is required, in any rate'proceedlng involving,the rates
- of wore than one type or class of carxier, to fix‘as.minimUm rates
- applicable to all such types or classes of carriers, the lowestjof
such lawfullrates determined'for‘any such type’or'ciass of carrier.

(Southerm Pacifie¢ Co. v. Railread Com., 13 Cal.2d 89, 100-101.) To

the extent, therefore, that bulk refined petroleum fates lowet than
the-eﬁisting rates.are‘fOund to be lLawful and authotizedfherein
for coumon carrier plpeline sexvice, similar pcrmissive authority .
°hou1d be granted to competlng common carriers by water for l:Lkn
uarge transportatlon. _

The ovldence’fails to establish that competing ccmmon o
carriers by water are entitled to relief under Section 727 of the

Public Uti;mties Code. River Lines v, Pub Ut. Comm.. 62 Cal 2d
264.) :

_"1ndings and Conclusion"

The Commlssion finds that the Southern Pa cific Pipe Lines,
Inc. zates named in its Local Pipe Lines Tariff No. 6-B, current],
Lnder suspensxon, bave been shown to be compensttory, will 1ot bur—
den other traffic, and are juse, reasonable and sufficlent rates
Just4f1ed by transportation conditions. | |

The Commlssxon concludes that *ho suspension of rates
oxdered by the Commission op‘June 15, 1965, by Decision No. 69250,- .
and extended by order‘dﬂtedfOctober 5, 1965, should.Be vacatedt‘and “

1 *ha* competing common carricrs by water should be authorxzed to

esteblish the same rateo.
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IT IS ORDERED that: :
1. The order of suspension in this proceeding is hereby :

2. In the establishment ofﬂthe rates here involVed;y:esoondé
ent shall file a vacating supplement to Southern Pacific Pipe Lines,
Inc., Local Pipe.LinesvTariff;No; 6-B . to make said rates effective
not earlier than the effective date of this oxder. |

3. The rates herein found to be 1ewful for transportetion
via common carxier pipeline are hereby also authorized to be estab-
lished by competing common carriers by water, said rates to become
effective not eaxlier than the effective date of this order.

4. The investigation in Case No. 8191 is hereby discontinued

The effective date of this order shall be ten daye
after the date hereof. |

Dated at ___Swn Prancitss _, California, this g% _ day

CMAREH—— > 1966
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- Commissioners
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COMMISSIONER PETER E. MITCHELL DISSENTING:

"If Pipe Lines can attract business away from :he barge
lines with reasonable and sufficient rates which are lower than
those of the barge lines, this may be an indication thet the par-
ticular barge transportation inyolved has.beceme outmoded‘apd«
obsolete." .

The above citation has‘been‘advaneed twice by the majority‘
as its jﬁstification'for the gradual extinguishment of common caz-
f rier waterborne transportation in the State of California (Decision‘
’Ne}666957 Decision No. 70508). I suggest that if totalicomﬁeti- ’
, tien is the goal and the lowest possible rate the index of achieQe-
‘ment, the California Public Utilities Commission has isolated it-
self from regulat;on in tranaportatxon and substxtuted ;nstead the
law of the market place. Acceptance of the phmlosophy of the
majority would presage the "survival of the fittest" of one eommon
carrier in its cless in the State of California. Ail‘ether commpﬁ
'caxfiers would necessarily be outmoded and obsolete.

" In 1911, the people of the State of California voted to
crcate the present Publzc Ut;lxt;es Commission "to protect the
people of the State from the consequences of destructxve competz-.
tion and monepoly in the-publxc-servzce\xndustrxes." (Sale v,'
Railroad Comm;ssxon 15 C2 & 612). The Legislature conferfed‘addiq
tional powers on the Commxsszon not inconsistent with the powers

established by the Constitution. Specifically, the Legislature
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has made kﬁown its preference for the protection of waﬁef carriers
(Pait 1, Article 1, Section 2 ). There can be no‘abubt that this
Commission was designated a guardian for the protectioﬁ of'water
carriers operating under regulation (Section 726, iast-part: 727}
731). |

Section 726 of the Public Utilities Act concludes:

"This provision does not prévent the commission
from granting to carriers by water such differen-
tials in rates as ave permitted under other pro~

visions of law."

Section 727 of the Public Utiliﬁies Act defines:
"eee... the policy of the State that the use of
21l waterways, parts, and harbors of this‘State 
shall be encouraged, and to that end’thé comhis;
sion is directed in the establishment of rates
for water carriexs applyitho-business moving
between points within this State to fix thbse
rates at such a diffétential uhder'ﬁhe rates of

competing land carriers that the waxer~carrierS‘

shall be able fairly to compete for such busi-
ness."

Section 731 of the Public Utilities Act states:

"When in the judgment of the commission a dif-
ferential is necessary to preserve equality of
competitive transportation conditions a reason-

able ‘differential between rates of common?catf
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riers by rail and water for the transportation of

property may be maintained by such carriers and:

the commission may by oxder require the establish-

ment of such rates.”

Furtherxr confiimation of our mandate fromrthe Legisiature
to aff;rm the rmghts of water carriers was echoed by the Supreme
Court in a matter 1nvolv1ng the same two l;t;gantg here;n-

"Moreovexr, statutes are to be interpreted to-give-

|
\

_ ok
a reasonable result consistent with the legisla-'

tive~purpose (Kusiorﬁv. Silver (1960) 54 Cailzd"}

603, 620) and in furtherance of the'pu:pose ofﬂfhe

sections to regulate competition, a pipe line

should be subject to thevstatutory regulation

when it competes with other carriers." (River

Lines v, Pub. Ut., Comm,. 62 Cal 2d 244)

Nor do the statutes intend a competitor o siphoneaway'the business
of a watexr carrier by destructlve rate reduct;ons.

When will the majority heed the voice of the Legmslature
vand the Supreme Court? Southern Pac;f;c Pipe L;nes, Inc., has re=
duced its rates to where even it is unable to show a reasonable
rate of return on its haul of petroleum products to Sacramento and
to Stockton, Must The River Lines, In¢., become fznanCLally destz-'
tute and unable to maintain subnormal rates with ;ts competztor.

before the majormty grants relxef? The River L;nes Inc., wzll

then be forced tovabandon its operatzons.z And so, its competitor;
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Southern‘Pacific Pipe Lines, Inc., may reverse the procedure and
file for on increase in rates and receive out-of4po¢kot costs,
overhead, and a reasonable rate of return.

It is interesting-to’oboerve that the Commission was con-
tent to have The River Lines, Ine., provzde essential service to"
Sacramento and Stockton pr;or to the adwent of Southern Paczfzc
Pipe L;nes, Inc. But now that its very ex;stenco 1s_threate§gd
by not ono'but two rate redﬁctions of Southern Pacific'Pipe Lines, .
Inc., all considorations except price are obliterated. The
major;ty substztutes a mathematical calculat;on in lieu of the
respons;bzllty of regulatxon Formulas and hypoﬁheaes are only
;nstruments of a regulator to achieve the needs of the commun;ty;

They are not the end zn‘themselves-

ﬁ 7/4%//// "

Peter E. MitShell, Kfommzsbzoner

SanvFrancisco, California

April 11, 1966




