‘ Dec:’.sioﬁ'No; 70509 o
 BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Investigation on the Commission's ) _

own motion into the cquipment, ' .
facilities, plant and dams of Case No. 8067
Big Basin Water Company. ‘ | ~

K. J. McGranahan, copartner, and Jobn G. Lyons,
oL Vaughan, Paul & Lyons, with William J.
Codiga, for Bilg Basin Water Company,

2 copartnership, respondent.

Wallace Epolt and William C, Bricca, for the

Commission staff.

OPINION

The Commission, on its own motion, alleging that
respondent water utility owns and operates Hare Creek Dam as p‘axt
of its plant for the purpose of -sexrving water to the public in
Sa.nﬁa Cruz County, znd that the dam 2nd related facilities- may
be unsafe for the public or the employees of respondeﬁt', i,nsfi‘;
tuted this invest;igdt:’.’on on November 24, 1964, to d’étcmine: |

(2) Whether the dam, ox ‘.:my other‘ fé.éility""of |

the vtility, iS'unsafeifor the pﬁblié 6r‘the).

utility's employée's; |

(b) Whether respbndenf: should be orderéd‘ to

repair or recoi'_zstruct the daw or other parts |

of its plant in 6rdgr To remove any unsafe

condition therein that may now exist. |

| The case w#s ‘submitted foliow:‘.‘ng public hearings at
San Francisco on Jume 10 and October 29, 1965, before Eiaminer

G:égory. §
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The'only issue‘is whe;her Hare Creck Dam,forﬁs-part of
the utility's‘plant used, or useful, in serving water to the
public. If so, the Commission has power to make 2o appropriate;
order-foroits safety. If not, the Commissionjhos no.sﬁch:power
aad xespondent's motion to dismiss the investigation for lack of
jurisdiction must be granted.

‘>Thevevidenoe discloses that the dam in question was
built‘during'l961‘for the owmers of Big Basin Water-company. It
is located on Hafe-Creek about one-half mileaupstreamofrom~its‘

confluence with Bouldex Creek. The Boulder Creck Country Clﬁb,

with a nine-hole golf course (beingfenlatged-toreighteeﬁ holes) .

and the Hilton Airport are situsted one-half mile below the dam.
Reservoir oapacityiso47.8 acxe~feet, height to spiliway érost-

is 24,88 féet crest lemgth is 400 feet and crest width is 15
fect. The first two dimensions arec the only ones pcrtinent hore. N

Land on which the country club and. the first nlne holes
of the golf course are 1ocated comprising about 20 acxes, is
owned by Dr. M;nlon MbPherson and K J. Nbcranahun, wko axe
copurtners of Big Basmn Water Company, and is leaSﬂd by them to
the country club corporation, headed by a Thomas J. Culligan, of
San Mateo, wader a 10-year leuse with en option to puachgsc.
| Irrigatxon wa:er for the golf course is supplied from

Hare Creck reservolr through a meter, pursuant to & written
contrac: executed by Culligan and MbGranuhan. The ‘acxlitzes '
used to supply the ifrigation'water.are not connected with.the
éomostic-watér éystem of the utiiit?;Iwhich serves some 100
customers, 1nc1uding the country club building, w1th treated
water plped from springs and tanks *ocatcd in a dlffcrent water-
ned (Jnmison Creek) from th&t which collects water for the Hare‘;‘

Creek reservozr. MbGranahan and his partner, the record shows,
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ovm considerable:acreage~in both watersheds, includingflnnd'above'
the reservoir as well as spring and tank sites along Jamison
Creek. No eustomer, other than the golf course, has been supplied
with water for any purpose from Hare Creek reservoir, nor does

the utility plan §7 supply watexr from,that source 1n.the future

for domestio use.” ”

The evidence reveals that Hare Creek Dam is comstructed
so‘that‘its pertinent dimensions,'mentioned earlier, are~¢1ight1y
1eo than those required to bring it within the regulatory aubit
of the Division of Dam Safety of the State Department of Water
Resources. Those mlnimum dimensions axre a resexrvoir capacity of
50 acre-feet and a crest'height~of stfeet Whether'the*demfwes'
desxgned and built with the intention of avoidzng regulation by
the Weter Resources Department or was constructed in its actual
dumensions.merely as the result of what the eesxgn engineer
considered. would be approprrete, 1s not clearly dzscloeed on
this record. What is clear, however, is thnt the dam, altbough
not eonszdered haztrdouo in its precent eonditron even in
perxods of above-normal precipitation, nevextheless needs
:certern improvements fn the interest of imcreased safety and in
oxder to hold and'discharge weterfmore effectively. |

The:details of those,improvements, including'several

recommended'by the~engineering-witnesses who had made field

1/ Some two or thrce years ago, during a water emergency,
respondent supplied 2,000,000 galloms of water from the
reservolr to a neerby utility, Citizens Utilitics Company of
Calmfornxa, without charge. The wcter was simply released
from the reservoir and allowed to zun downstream to be
pumped out of Bouldex Creek by Citizens.
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1 inwestigations of the dam and mearby areas, are set forth in'the

record. In substance they comprise* an additional spiliway,
with a lower crest than the existing one and extending to the
stream'bed below the dam' levelling the crest of the dam to
provide a constant and higher freeboard; and installation of a
valve om the 8-inch service 1ine at the upper side of the dam.
Respondent McGranzhan stated that he intended to |
consult an independent engineering £irm and would make whatever
repairs to the dam the consultants might recommend
Respondent was not represented by counsel at the

inftial hearing om Jume 10, 1965. The question of whether or
not the reservoir and dam and service'therefrom to.the'golf
course was a utility or nonutility operation, was mnot explored
at that hearing; which was concerned primarily with details of
engineering investigations;and‘recommendations; The jnrisdictional
issue, posed by respondent at the £imal hearing is, however;,tne

decisive one and may be'raised at any stage of the‘proceeding.“
| It is well-settled that an owner of property<may mdke
a limited dedication of such property to the public servicc,
while still retaining'rights-of private-ownership in properties |
- not so dedicated. The evidence in this case concerning the
nature, conditions of use and location of the facilities employed
for irrigation of the golf couxse, as. distinguished from that
relating to the totally unconnected and typically different
iacilities used by respondent to supply avowed pdblic utility
domestic weter sexvice to its 100 or more residential customers,
leads to the conclusion that the oumexs of Hare Creek- Dam and

resexrvolr have not, by act or intent dedicated those facilities
to public use.
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It follows that the safety of Haxe Creek Dam, conceded
pot be to of concern to the State Department of Water Resources
for reasons alluded to above, is algo not a matter for inter-
posxtion by this Commission because of the nonutility status. of
the properties in question.

' Big Basin.wster Company is Hereby placednon notice
that the properties comprising Hare Creek Dam and Resexrvoir,
together with appurtenant land, land’ rights, wster, water rights
and facilities used in commection therewith to gathexr, store and
supply irrigation water,'and any operating revenues or operating
expenses connected with said facxlities or sexrvice, will not be
considered as properties used or useful by sald water company
for the purpose of fixing‘just and reesonsble«rates to be |
chsrged for water sexvice to the general public by said water
company. | _
| Respondent s motion to dismiss the investigetion ‘
should and will be granted. |

SRDER
IT IS ORDERED that respondent's motion herein to

dismiss this investigation for leck of,jﬁrisdiction'is granted

- and the investigation is hereby discontinued.
The effective date of this order shall be twenty days
after the date hereof. | | | |

_ Dated at‘ J;Sgnmancisod : , Califormia, this 7%
dayof __ MARCH  igee s 0%
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CONCURRING OPINION OF COMMISSIONER GROVER

I concur in that part of the orde: which discontinues\the
investigation, for I agree that Hare Creek Dam has not‘been‘;‘
dedicated o publié usé. At the same tiﬁe, on the issue 9f oui
Jurz diction, I qpestmon some of the restrictive Janguage 1n

. The nagorzty opznzon.

If respondent owned dedicated public utml;ty property
(a water treatment plant, for example) located 1mmed1ately
downstrean from Hare Creek Dam, then I believe we wou;d‘haye
jurisdittion to-reqpire.fespondent to maintain therdaﬁ in ;
safe condititn 0 as not to endanger the tteatmcnt pldht‘-~,‘
even though the dam is not itself dedicated publmc utll:ty
prope:ty. So far as I an aware, this case does not 1nvolve any
such fécts,‘and-the Commission's generalzzatzans concernlng
jufiediction are perhapé harmless- It would be a mmutake, |
however, O apply those generalxzatmons uneritically zn future
¢ases.  Commission gurzsdzctzon rUns not only to ded:cated
public utility property, but also to public utility conduct.
(See Pub. Utils. Code §§ 702, 762 768 and 770. )

Lorsge ﬁm

¢ommlgs;oner

San Francisco, California

March 29, 1966




