Decision No. '70511 oniﬁlNAl
BEFORE TRE PUBLIC UT*LITIES COMMISSION OF THE STATE OF CALIFORNIA
Investigation on the Commission's )

own motion into the’ opcratlous, , .
rates and prdctices of TROJAN * % Case No. 8281
)

TRUCKING SERVICES, INC., a
Calzfornla corporatxon.

V'GeOrzeﬂA. Willson, for respondent.

Elinore C. Morgan and Frank 0'Leary, for
the Commission staff.

PINION

By its oxder dated October 13, 1965, the Commission7insti¥
tuted an investigation into the operstioﬁs; rates and practioes of
Tro*an Trucklng Services, Inc. (hereznafter scmetimes called Tro;an),~e
a California corporation. | |

A public bear;ng‘was held before Exz mioer Gravelleson'
December 8 1985, at Los. Angeles and on said date the matter was
submitted. |

Respondent present;y'conducts operations pursuant to:Radisl
Highway Coumon Carrier Permit No. 30-4132 and Highway Comtract Carrier
Permit No. 30~4133. Respondent operates two leased trucks, ome of
- which is a pickup. It emp oys two persoms, one of whom, Ray Wslton,
is its president‘and sole shareholder. It was stipulated that M1“i~v
. mum Rate Tarxff No. 7 and a_l supplements thereto had been served upou
.’respondent |

Respondent was issued Lts permits pursuan“ to Declslon
| No. 67575 in Applxcatxon No. 46635 (Exhibmt No. 1). Said decision
found among other things that there was "such wmity of interest" -
-among Rodeffer Inoustrles M: Rodeffer end Mr. Webstex (secretary-~
treasurer and comptroller of Rode*:er Industries and at that time ¢
shsrtnoldtr 0% Trngn eruckeng Scrvxces Inc.) that the permi ef.
_ TroJan should be condxtloned so that Trojan nmust pay other carrzersf'
 engaged to transport property for Rodeffer Industries or its sub— ‘

sidiaries, or for the customers or supplicrs of said compsnies,,
not less than,loo percent of the applmcable minimum rates and
-l-




cherges. Said condition was imposed upon the permits. It is clear
from that decision that the proposal of Trojan was Lo operate exclu-d
sively through other carrrers without equlpment of its ovm and to

pay such other carriers only 95 percent of the applicable minimum
rates and charges retaining ) percent for itself. In effect, then,‘
Dcclslon No. 67575 granted the permxrs which Trogan'was seeking, but
conoxtxoned such grant so that Trojan could. mot operate in the

manner iz which it had proposed. Trojan sought rchearing,of_Decision'
No. 67575, but rehearing was denied. Trojan then filed\a.petition'

for Writ of Review”with-the‘California Supreme Court, but that-

petrtron (No. SF 21850) was. denied by the Court om December 2 1964,

In the month of June 1965, a reprosentative of the Com-
mission's Field Section made an investigatxon of res pondent s ope*-
ation for the stated purpose of determining rcspondent' s complzance‘
with Decision No. 67575. Said investrgation'involved conwersations
 with Nr. Roy Waltonm, réSoondent' s president, znd Mr. William.?r'”
Webster, then sole shareholder, at rcsponden*’s place of ousrness on
June 14, 1965 as well as a review of reSpondent s recores ‘made at
the same trme and place. The staff representatrve then contaeted on‘
June 15, 17 and 21, 1965, three of the "other carrrers" who actually o
performed the transportation servrce for Rodeffer Industrres, to de—
termine how they conducted their operatlons with refer~nce to
Rodeffer Industries and respondent |

Ar tne hearrng, the method of operatxon of reSpondent in i
accomplxshzng the movement of propexty of Rodeffer Industries wae‘
descrzbed by the staff representat .ve by Leonard Mcier, Kcnncth
Veach and Robert Barrd and by Mr. Roy Wnlton. Meier, Veach and
Baird are permittees who performed actuar transportation of Rodeffer '

- property; they testifrcd under eubpoenos issued at the request or

e




C. 8281 GH

the Commission staff. Exhibxts 3,4,6,7,8, 9 and 10 are eopxes
of documents that substantiate the method of operation descrrbed by
the‘witnesses. There is no material drfferenee in the_evidence des~
'cribing the operations‘and it may be summarized as follows: Wheq |
Roaeffer Industries has property to be*trenSported‘by'for-hire-_
carrrers, a Rodeffer weighmaster contacts Mr. Waltom and tells him
the requrrements of the movement. Mr. Walton then contacts a permittce '
such as Meier, Veach oxr Balrd and relays the information to such per-
mittee, The permrttee then effects the movement of the Rodeffer
property. Rodeffer pays the permittee the applicable minimum rate and
the peroittee Piys 5 percent of that swa to reépondont. The paiﬁent
of 5 percent is eliegedly‘for sexrvices performed by résPondent for
the permittee who tramsports the property.
| It is the payment of 5 percent of the gross.tran5portation'
revenue that is'the-reel issue in this‘proeeediﬁg; The staff conten&e
that such paymeﬁt is io'vioiation of Decision No. 67575. Respoﬁden
contends that the paymcnt is for services rendered by re3pon&ent to
the permittees and that it ic 1awful
Exhxbit 2is a copy of a. fervice agreement similar in ‘orm
to those entered imto between respondent on the one hand and Meler,
Veech and Béird on tﬁe‘other'hand. It provides for the paymeot”of
"5% of gross for any and all servmc s rendered by TroJan Trucking
Servmces, _nc." Exhibit S is a copy of a documen* issued by respondent
which sets forth the services offered 1ts "eus tomers". Those serviccs

: are enumerated as follows-

‘?L.. Telephone Answering and Czll Sexvice.

Billing‘andtInvoicing for Services.
Mailrng Servmce.

Preparatxon P, U.C. aund B. E Returns.
Federal Income Tax Returns.

Franchise Tax Board Retuxms.
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Securing License Plates.
Truck Repairs and Service.
TruckeDispezching‘
Pieku? and Delivery Service." |
'The serviceq set ferthvin Exhibit § are those for whidhf
the charge of 5 percent provxded in Ethbzt 2 1s nmade. Meier, Veach
and Balrd each testified ia substance that’ they had availed themr
selves of some of the services listed 1n'Exh1b1t‘Su In the main tney
consisted of Items 1, 2, 3' 9 end 10. Those iﬁems fic in thh‘the
operation as prevzously described hexein. They eaeh testified thet
the billing in 1965 was dxfferent from tha: in 1964 LQ the following
respect: In 1965 respondent bxlled Rodeffer Industries dzrect 1y for
each of them; Rodeffer_xndustries‘xssued-xts check to them but
~dellvered it to'resﬁetdent whe wouid then.tranSmit‘it tdetheﬁ and
‘zn turn bill them for the S percent fee, which they would pay to
respondent. In 1964 respondent billed Rodeffer Industrics directlj
for ecach of them' Rodeffer in turn'would issuc a cheek for 9: percent
of the gross to~them and withhold 5 percent for'reSpondent This
1964 paymenc was described by one of the permitcees as a "brokerabc
ce-v:.ce" fee. Anothexr permitcee stated that he considered himself
a subhaulez and respondent a prime carrier in 1964. |
Roy Walton, ﬁhb is.respondenz's president,‘became its sole
sharcholder by pefchese‘of the outstanding stock of respondenﬁ on
November 16, 1965 some three weeks before the date of heartng'id
this matter. He paxd William F. Webster $1, 000 foxr 10 shares of
$100 par value stock. The tranaaction is reflccted by a bill of sale
introduced in evidence as Exhibit 1l.
| Mr..walton.maxnta:ns the office of *eSpondent at onc of
Rodeffe* xnaustrles plants, He answers the telephone_for Rodeffer

_In&ustries there bue maxntainsea di£fexrent telephone for requhdent,'

"2l
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Respondent pays no rent to Rodeffer Industries for‘the‘use of the
office. Mr. Walton testified that'respondent'is solely responsible'
fox the for-hire movement of property from two of Rodeffer Industries'
plants, one at Star Rock in Santa Ana Canyon and the‘other atdtne '
Ball Road plant, 14812 East Ball Road in Anshein. He stated that
for~hire carriers he utilized pzid respondcnt the 5 percent ""fee
whether or not they had signed an agreement such as Exhibit 2, that
such an agreement was not mandatory, but that he would call a per-
mittee who re:used to pay such fee only if "y needed hin "eal bad."

' Respondent secured by lease a 1957 3-axle dump truck from Challenge-
Cook Brothers on November 20, 1965 and, prior to the oate of hearing‘
cn December 8, 1965, had made one haul for Rodeffer Industrxes on.
November 30, 1965. Om ‘the date of hearing williom ¥ Webster had
ceased to be an officer, director ox sharcholder of respondent and
wzes dozng its oookkeeplng,work only on a temporary bssrs until someone
else could be. employed to provide that servrce for. respondent
operetron. Mz, Walton named three other entztzes for whom respondent
secured trucklng sexvice but said they accotntcd for a very small
percentage of_resPondent s business. |

The record in this proceeding shows that the restriction
or condition imposed by Decision No. 67575 has been violated'by_
respondent. A method of operation‘has been established wherebyvthe"
payment to the carrfers ‘who actnally perform tranSportationnservice
for Roderfer Industries, instead of befng made through the prime
carrier who controls ‘that servnce, is made directly to the transport-
ing. carrier. The 5 percent deduction requeSted by resPondent in-

"Applrcatron No. 46635 and denied by Decision No. 67575 is then col-‘”
rectcd from such tranSportrng carrier by respondent for serviccs tnat
actually represent the function of a drspatcher or motor transportatron
broker. Thms method of operation constitutes a deviee by which -

respondent is evading the effect of the Commission order in Deciszon |
No. 67575. | |
Cse
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Trojan Trucking Services, Inc. has mot assumed the charac- .
teristic burdens of the transportation business as outlined'by the '

Supreme Court of thc United States in United States v. Drum, 368

U.8. 370, 7 L. Ed. 24 360, and is not a Mbtor Tran3portation Broker
lxeensed by this Commissxon. Its sctxvity as adduced in this. pro—ri
ceeding Impairs  the minimum rate structure and vxoletes’thenPLblic
-Ut.;.l:l.ties Code.’ | o

| - After comsideration the Commission finds that: -

1. Respondent operates pursuant to Radxal Highway Common
Carxier Permit No. 30-4132 and Highway Contract Carrier Permit ‘

No. 30-4133.
: 2,‘ Respondent received its pernits pursusntfto‘Decision‘
No. 67575 dated July 21, 1964, in Application No. 46635.

3. Dcclsion No. 67575 ordered the imposxtion of the following |
cendition upon respondent s permits:

"Whenever permxttee engages other carriers for the
transportation of property of Rodeffer Industries,
Inc., subsidiaries of Rodeffer Imdustries, Ine.,
or the customers or suppliexrs of said companies,
permittee shall not pay such carriers less than
100 percent of the applicable minimum rates and
charges established by the Commission for the
tranSDortatxon actually performed by such other
carriers."

4. Ray Wslton, respondent s president and sole shareholder,
performs sexvices for Rode‘ter lnduseries, Inc. for which he recc;vos
no remuneration; respondent utilizes the facilities of Rodeffer
.Industries, Inc.‘for office‘Space and makes no payment to Rodefﬁer‘

Industries, Inc. therefor..

S. Respondent and Rodeffer Industries, Inc. do not deal at

arms length in the transPortatLon of the property of Rodeffer
Industries, Inc. tn:ough‘respondent.

5. Thae collection of 5 petcent of the gross transportation
charge by respondent-ftom Leonzard Meier, Kenneth Veach and Robert

Baird for transportation performed for Rodeffer Industties,rlnet
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- constitutes a device whereby respondent has evaded and does.-evade
the condition imposed upon its pexmits by Decision No. 67575."

Based upon the‘foregoing findings of fact, the Commission
concludes that reSpondent has‘violated Decision No. 67575 issued
pursuant to Section 3572 of the Public Utilities Code*and‘Section )
3737 of the Public Utilities Code, and should be ordered to cease
and desist from such further violation; and that respondentcshocld ‘
be ordered to pay to Leonaxd Meier, Kenneth Veach and Robert Baitd;
as well as to other carriers from whom it has collected.e portion:of
the gross transportation'charges for transpottation actueliy pex=~
formed for Rode:fer Industries. Inc. in the manner hercinabove
descrxbed the amounts thus collected from said Leonard Meier, Kbnneth '

Veach, Robert Baird and said other carriers.
ORDER

IT IS ORDERED that: |
1. Respondent shall cease and desist ftom its practice-offcol-
lecting a percentage of the gross transportation charge from carriers
who actually perform-tranSportation services fot Rodeffer'Industrie55
Inc. | | | | |
2. Resﬁghdent shall cease énd desist from violating Decisionc
No. 67575 issued July 21, 1964 by neans. of the device described: in R
the toregoxng decision or by any other dev1ce. .
3. Respondent shall'comply in all respects with the order of
this Commission set forth in Decm*zon No. 67575 issued July 21, 1964.
| 4; To accomplish complxance witﬁ Decision No. 67575 respondent‘
shall review its records to and includxng the effective date of this'
order to determime all cases. wherein it collected any sam oc moccj
from carriers actually transportlng property of Rodeffer Indtstrmc
_Inc. or its subsidiarmes, customers or suppliers (or from*Rodeffer .
Industries for the account of such ccrrzers) for servxces allegedly

rendered to such carriers, and shall Pay to such carriers any sums>so

7=
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collected so that such carriers shall have received 100 percent of
the appli.cable minimum rate and charge. Said payment shall be com-‘
pleted no later than one hundred twenty days after the effective
date of thls order.; |
5. Within thirty days after completion of the pa&meﬁt made

pursuant to oxdering paragraph A of this ozder, respondent shall
report to the Commission in wrztxng the results of zts review of
records and payment £o the carriers imvolved.

The Secretary of thg,Commission is directed to cause pexr-
sonal service of this order té Bc‘mhde'upon respondent.

The effective déte of this oxder shall Be_éwenty dgys 
after the compleiionvof\sﬁch serviée.

Dated at San Francisco , Californla, this
AT% _ aay of MARCH

S8

Commissioners.
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COMMISSIONER PETER .E, MITCHELL DISSENTING:

The respondent, Trojan Trucking Scrvzccs, Inc., ;n.thzs
investigation was first ;ssueg 2 Radial Highway Ceommon Carriexr
Permit and a Highway Contraét‘Carrier Pérmit.by Deéisién‘No. 67575,
dated July 21, 1964, At that t;me, I observed in my dxesent.'
"This type of operatxon can best be descr;bed as a brckerage serv-‘
ice where;n the applicant contcmplates engaging in bus;ness as a
motor transportation broker (Sectlon 4803, Public Utzlxtles Code).
There was no evidence in the heaxzng that the appl;cant had the
present ability to operate as a regulated carrier. ’Ité sole pmece
of t“anspo*tat;on equzpmcnt was 2 half-ton pmckup truck and zts
financial ability was 1nsu££1czent for the effectuatxng of thc pex-
mits 15 sought. thhout repeatxng at length my d;ssent *n,Deczszon‘
No. 67575, the last paragraph therein is en résumé: "x‘would;'

therefore deny the appl;catlon on the pxescnt record. PhtonéQié
d;ctateu that the applicant has fa;lcd to establish fmnanc;al rc-‘i
oponﬂmbxlztj."

| Little more than a ycar after a majority of the Commme-;

 ,51on signed Decxs;on No. 67575, an investigation was 1nstxtutcd,by
the COmmloszon into the'operatzons, rates and practices of Trojan
Trucking Servicés,inc (October 13, 1965) .As a rgsult; th¢ in-
stant dcc;s;on was prcpared

The;evidence shbws that: "Trojan Trucking Sexvices,Inc.,
has-ngt assuméd‘thé*charactcristic burdens ¢f the transportation

‘business as outlined:by‘the Sﬁpreme Court of the United Statesvih“
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 United States v. Drum, 363 U.S. 370, 7 L. Ed. 24 360, and is not a
3 Moior Transportation Broker licensed by this Commission. Its ac-:
tivity as adduced'in*tﬁis proceeding impairs the minimum rate
structure and violates ﬁhe Pﬁblic Utilities Code."

,Of course, the investiéation ¢f the respondent wou;d
have been unnecessary if its application for permifsfhad beenrde-v‘
nied. But aga;n, even after the cztaxmon, supra, the respondent
is allowed by this decision to continue with its perm;ts 1nvmolate.
Thus, the respondent, although impairing the minimum ;ate struc~
ture and not conducting itself as a regulated'carrieé,“is alioyéd
to retain its permits, | |

It is plain the permits of the respondent should be
revoked;, In addition, the Commission's order shduld be directe&
against those officers of the respondent‘who were responsib;e'for
the violation of the conditions imposed by Decision Né; 67575.
The fzct that they may have disassociated themselves from the
rcspondent does not relieve them of any obligations they incurred
while controlling the respondent., Thc-dbéencevof any-Commiséion
action against such disassociated individgals allows‘thém to re~

enter the transportation business, indeed with the same carriex. -

J)Céﬂ/‘ﬁz;jé( /

Peter E. M;tchc’l,.Commzs»moner

San‘Francisco; California

. March 30, 1966




