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Decision No. 70534 

BEFORE TEE PUBLIC TJ'I'!LI'XIES COl'1MISS!ON OF '!HE STATE OFC.t\LIFORNIA 

Investigation on th~ Co=ission's 
o'W]l'motion i:lto' the op<ar~tior..s, 
rates ~dp=aetices of DA~ ~~RIN 
INCORPORATED,. Co c0r'!'0:=ation. 

) , 
.I 

C~se No'.~:' 8306 
(Piled November 23', 1~~.s) 

Denslow Grc~n, for respondent. 

Elmer S'; os trom ~d E.. E. C..:hoon, 
for be Commission. stD.l:;c • 
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By its order dated November 23, 1965, tbe Comtllission 
, '.' . 

instituted 'an inves.tigation ..... into the operations, rates~d practices . 

of Dave Mendrin Incorpora~cd, a corporation (hereinafter're£er:rec:1 

to as responc:1ent). 
, :: ~:' . 

A public hearing was held before Examiner Mooney on 

January 27, 1966, at Fresno. 

Respondent presently conducts operations pursuant to 

Radial Highway Common Carrier Permit No. 20-1117. Respondent: ha~ 
~ 

a te:mina1 in Y..adera, C~li'fornia.. It owns and opcr~tcs three trucks 

end trailers. It employs thrce drivers .:md Do part-time bookkeeper 

and rate clerk. Its total gross revenue for the yeC!r ending with 

the third quarter of 1965woO.s$121,026. Copies of the appropriate 

tariffs .and dista'rlce table were scrvee upon respondent. 

On June 7 tr-xough 11, lSG5, a repres.entati·"e of t!?-c 

CoTm::lission'v ~,Field Section visited respondent's place- of ,business 
I. and checked its records for the period from Novembcr 1964 through 

April ,~965·, inclusive;. - 'the. representative tes,tif1cd that he mtldc' 
... /' 
/ 
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true and eorree,t photostatic copies of 36 freight bills and. 

supporting documents covering shipments of hay, . irriga.tion . pipe, , 
. . 

overflo'{(r valves, potatoes and barley seed; that all of' the photo-

static copies are included in Exhibit 1;' that information regardi~g 

COi:mllodity descriptions and the locations of the origins and 

destinetions in Exhibit 1 was furnished to him by the' president 

a:ld the office 'tlanager of respondent; that he personally observed 

the precise location of ~y of :he origins and destinations;· and 

that he was furnished the weight of' the' irrigation pipe covered.by 

Pa:ts 4 through 24 of Exhibit 1 by the shipper .. 

A rate expert'for the Commission staff testified·that.he 

had taken the set of doc'tlClcnts in Exhibit 1, together with the 

supplement~l information -testified to by the representative, and 

formulated Exhibit 2, which shows t~1e charge computed by the 

respondent, the minimum charge' computed' by the staff and the 

resulting undercharge for the transportation covered by each 

freight bill in Exhibit 1. The undercharges resulted from assess-. 

ment of improper rates, failure to assess charges. on the gross 

weight of shipments and free transportation. The rate expert 

statad that the total amount of the undercharges shown in Exhibit 2 

is $1,372.64. 
,. 

The office ~ager of respondent testified that he is ~ 

also th~ office manager of Dave Mcndrin and Sons~ Ineorporated 

(hereinafter referred to as farm. corporation), which he explained 

is engaged in farming, operations'.. Restated .that both respondent 

&ld the fs.rm corporation are owned 100 percent by Mr.. Dave Mendrin, 

his son and their wives; that both corporllt1ons have the same' 

officers, directors and c'C.?loyees; t.nd tlwt eonsolid.o.ted tmc 

returns are filed on behalf of both· corporations.. . '.the' w:t.tness, 
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testified tlult tho farm corporation operates 12 to 16 trucks in 
I 

propriet~ transportation and that, at the :time of the staff 

investigation, respondent operated four trucks. 

Respondent's officem.snager testified as follows 

regarding the shipments of irrigation pipe covered by Parts 4 

through 16, Freight Bill 1972 in?art 18, Freight Bill 1971 in 

P~t 19, Freight Bill 1975 in Part 2l, Part 22, Freight Bill 1973 
" . , 

in Part 23, Freight Bill 1974 in Part 24, and Parts 33, 34 tmd -36 

of Exhibits 1 ~d 2. The transportation covered by the afore­

mentioned freight bills and parts was proprietary transportation 

of the farm eorporation's freight by the farm corporation's 

equipment and drivers; due to bookkeeping errors, this was shown 

on respondent's books as for-hire transportation performed by . 

respondent; the bookkeeping errors were d~scovered subsequent·· to 

the staff investig.o.tion 3nd have now been corrected; Exhibit 3 

lists eheundereharges alleged by the staff in Exhibit 2 for the 
- - 1/ . 

- shipments whieh were in fact proprietary tr3nsportation.-

With respect to· the transportation of irrigation pipe 

covered by Part 17, Freight Bills 02854·.'Jnd 03174 of Part. 18" Freight 

Bills 02834 and 03175 of Part 19, Part 20, Freight Bills 02857 ,and' 

02S3~ of Part 21, Freight Bills 02836,03179 and 02856 of Part 23 

3ndFreight Bill 028370£ Part 24, Exhibits 1 and 2, respondent'·s 

witness testified as follows.: The pipe was purehased by tbe farm 

corporation from Ben:l~tt and Bennett; sllowanec for freight was: 

deducted from the purchase invoice; the farm eorpor~tion held title 

1/ The total amount of tho unecrchArgcs shown in Exhibit 2 for the 
sbipmentstherein alleged by respondent to be proprietary 
transportation is. $743.85 and not $766·.2S as shown' in ' , 
Exhib.it 3.. ' 
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to the pipe when it was tr.ansported; the farm corporation was the 

shipper in each instance and paid the charges assessed by 

respondent for each of the shipments .. 

Respondent's office ~ger testified t~t the hay, seed 

potato, potato and barley seed shipments covered by the. balance of 

the parts of Exhibits 1 and 2 (Parts l'through 3, 25· through 31, 

32 and 35) were also transportation performed by respondent for 

the farm corpor.ation. He SUl.ted that the farm. corporation was 

respousiblefor and paid the. charges sho~ on respondent's freight 

bill for each ·of the shipments .. 

Counsel for the Commission staff recommended th.c.t. 

respondent be fi.ned, under the provisions of Section 3800 of the 

?ublic Utilities Code, in 'f:he amount of the underchaxges shown in 

Exhibit 2. No additional fine under the provisions' of Section . 

3774 was recommended. 

Respondent's attorney contended that the transportation 

covered by Exhibit 2 was either propriet~transportation by the 

fttm corporation, which is not subject to regulae ion " or trans­

portation performed by respondent for the fer.m corporation. As 

to the admitted for-hire transportation performed" for the farm 

corporation,. he argued thae· no benefit or injury accrued to either 

the farm corporation: or respondent from the undercharges;. that the 

undercharges resulted from inadvertent errors which have now .been. 

corrected; that when the farm corporation pays undercharges to 

respondent, the effect is tr~t money is taken out of one pocket' 

and placed in the other; .and that the facts in this c.ese do not 

w=~ta fine. 
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After consideration tha Commission finds that: 

1.. Respondent operates pursuant to Radial Highway Common 

Carrier Perr:d.t No,. 20-1117. 

2 .. Respondent was served with the appropriate tari£fs'and 

distance table. 

3.. 'Respondent and the farm corporetion both have the same 

shareholders, directors, officers and employees. 

4. the transportation covered by Parts 4 through 16, 

Freight Bill 1972' in Part 18, Freight Bill 1971'1n Part 19, 

Freight Bill 1975 in Part 21, Part 22, Freight' Bill 1973 in 

Part 23, 'Freight Bill 1974 in Part 24 and Pats 33, 34' and 36 

of Exhibits 1 and 2w<ls proprietary transporta.tion performed by 

the farm corporation's equipment and drivers a.."'ld is not subject 

to regu.latio'D. by the Commission. 

S. Except as provided in Finding 4, the tr~sportation 

covered by Exhibits 1 and 2' was for-hire transportation performed 

by respondent for ,its affiliate, the farm corporation. 

6. With the exception of the transportation listed in 

Finding 4, respondent charged less than the lawfully prescribed 

mjnimum rates in the instances as set forth in Exhibit 2, 

resulting in undercharges in the amount of $628.79. 

Based upon the foregoing findings of fact, the 

Commission concludes that: 

1. Respondent v101nted Section 3667 of thcPub11c 

Utilities Code. 

2.A fine under the provisions of Section 3800 of the, 

PUblic Utilities Code~v.ill not be tmposed. Said section requires 

the Commission to direct, respondent to· collect theundcreh.n'g~s' 
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found herein and authorizes the Commission to impose upon respondent 

a fine in the amount of said undercharges.. The- authority to fine­

is discretionary and, based upon a review of the entire record, 

will 110t be invoked .. 

Respondent is placedon,not1cethat the fact it is' 

affiliated with tile farm corporation does not relieve it, when 

dealing with its affiliated company, from any of'the duties, 

obligations or responsibilities imposed on radial highway common 

carriers by law. 

The Commission expects that respondent will proc1eed ' 

prompt:ly, diligently and in good faith to pursue .0.11 reasonable 

measures to collect the undercharges_ The staff of the Commission 

will ~ a sUbsequent field 1~vestigation into the measures taken 
.-

by respondent and the results thereof_ If ehere is reason to 
I , 

believe that respondent or its attorney have not been diligent, 

or have not taken all reasonable measures to collect all under­

charges, or h~e not acted in good faith, or th~t respondent has 

cOlltiuued to charge less than minimum'rates in connection with 

transportation performed for the a.ffiliated farm corporation, the 

Commission will reopen this proeeeding for the purpose of formally 

inquiring into the circumstances and for the purpose of determining 

whether sanctions should be imposed_ 

OR:DER .... --~--

IT IS ORDERED that: 

1. Respondent shall take such action, including legal 

action, .o.s ~y be necessary to collect the =ounts of undercharges 

found herein and shall notify the Corm::dssion in m-iting upon tha 

consummation of such collections. 
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" .'j" 

2. Respondent shall proceed promptly,' diligently and in good, 

faith to pursue all reasonable'measures to collect the undercharges, 

and in the event undercharges ordered to be collected by paragraph l' 

of this order" or any part of such undercharges, remain uncollected 
" 

sixty days after the effective date of this order, respondent shall 

file with the CommiSSion, on the- first Monday of each monthaftex: 

the end' of said' sixty days, <J.' report of 'the undercharges' rema:lm:og 

'to be collected and specifying'the action t.lken to collect such 

undercharges,. and the re~ult of such 'action, until such Undercharges 

have-been collected' in full or until further order of theCOtllClission. 

3~ Respondent shall cease' and desist from charging and 

collecting compensation for the transportation of property or for 

any service in connection therewith in a lesser amount than the 

minimum rates and cb.lrges prescribed by this Commission. 

The Secretary of the Commission is directed to cause 

personal service of this order to· be made upon respondent.. The 

effective date of this order shall be twenty days after the 

cO'!lXYletion of,such service. 

Dated at: ___ ~San.--._Fran=.;;;.;;d~;;;.;SOO;;;.. __ ' california, this 

day of __ ....;.A_P~RI_L ___ , 1966:. 

-7-

Commissioner Peter E. Mitcholl. being 
necossarily absent. e1d not ~~ic1pQte 
in tho 413:POS1t10,:l ot th1=,;procee4itJ.e;. 


