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Decision No ... _7_0_7_4_:1_'" _ 

BEFORE THE PUBLIC UTILITIES, COMMISSION" OF THE STATE OF, CAI.J:FORNIA 

In the Matter of the Application of ) 
READYMDC CONCRF:rE COMPANY, LID., a ! 
corporatioJl', of Mo'lltl.tain View, for 
a certificate t~ operate .as' a cement 
carrier, (Application No. T~55, 505, 
CMr-G) ,Al.ameda County. et a1 .. · 

, Application No., 4153'81,. 
(Filed August ~:'. 1964)" . 

(File No. T'755,50S). ' '. .~ 

.. ' . ,'I , 

,> In the :,Matter of the Application of ) 

I .' '; . 
.,' 

. , 
\' 
I , , 
\ 

, 'I· 
BEe mUCKINGl CORPORATION' for' 
.c.uthority to,'; transfer certificate 
from. Readymi.~ Conex:ete Company,: Ltd., , 
a corporation, and remove suspension .. 

Application"'No:~47i323:' 
(Filed'November'19,·1965) 

Martin ~.. Rosen, for applicants .. 
lliiildler, Baker & Greene" by Raaaond A.Greene-, 

for Miles & Sons TruCking an OriIversal 
Transport System,. Inc .. , pro'testBnts .. ' , 

Brundage V. Hackler, by Daniel Feins, for' 
1i.Testern Conference of Teamsters, 1nter- "", 
ested party. .' . , .' . ' 

Donald .J. Harvey, for the. Comm1s~ion s,taff~, 

OPINION 
.... ~ .- _ ..... -.a _ 'II 

" 

. • , 'c . , . \~:, ,: I • 

Ex parte Resolution No. 13823:, Sub. No., ,34;, dated': June: ,:23, , 
< "" " ,,1 

1964;" granted a "cement carrier" certificate to' ReadYm:txConerete\' .. 

Company, Ltd. (Readymix). As the result of petitions filed'by' 
, ...... '-,., .,.'.. -(. 

ApI>legate Drayage Co'., Miles & Sons Trucking Service, Rock Trans-' I, 

port, Inc., and 'Universal' Transport System, Inc., alleging that 

applicant had not conducted Cement carrier operations in good faith 

during the ngrandfather periodu , the Comm.ission, onOc,tober 27, 

,1964,. issued an order granting, rehearing:. 

, -" ;.'. 

Rehearing was held before Examiner DalyonMarch'lS-~ . 19'66; . " 
- '. ' , .'" , ~ ,,,,, . 

. "1' '11" , , 

at San Francisco,'. and the matter was submitted:..!, ,:',' 

, . 
. I'i ' .. 
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On January 12~ 1965~ pursuant to a requestof,appli'cant,~ 

the Commission by Decision No. 68480 suspended the 'certificate 

herein considered until January I', 1966. Shortly thereafter 

Readymix negotiated for the sale of the certificate toBEC'!ruck:tnS.: 

Corporation (BEe).. By ex parte Decision No. 699,26,. dated 

November 9~ 1965~ in Application No. 47823, the" transfer was 
, ' 

'!lUthorized and the suspension ,terminated'. On January 25-. 1,9'66, 
, , . '.. '. ' 

the Cot:Imission reopened Application' No.. 47823: so that said: app,li-
'J • ;' .,1 . 

cation could be consoliclated for rehearing with ,Application' ' 

~ro. 46381. The certificate was again ,suspendedperiding> furtl.'ler ' " 

~rder of the Commi~sion. 

Prior to rehearing. Applegate Drayage Co. withdreW-its ;, 

protest to both applications on the ground that'there,'was':no': 

legitimate reason ' for: protest. 

The record on reheating: indicates that Readymix' actually' 

performed the transportation of cement to and within the Counties 
• , I ': .'., , \ \'j.,'.' .; ~ . . . 

covered by its certificate in compliance with Sect:r:on'.106~'o·f:the: . 
. 1,,' .. 

Public Utilities Code.. However, .protestants contend that said':: ~ 

operations were discontinued subsequent to, December '31,1963; and,' 

therefore fail to' comply with the provisions of section 106~w .' The· 

controlling segment "of Section 1063 reads as fOllows:' " 

If ••• The commission shall grant a cert1fi~a.te to 
operate as a CeI:lcnt carrier to. any cement car­
rier as to the counties to and within ,which it 
was actually transporting: cement ,as a, cement 
carrier in good faith within one year prior to 
June l~ 1963~ and continuously thereafter, pro­
vided such cement carrier applies to the 
commission for such certificate prior to 
December 31, 1963:, and submits adequate proof 
of such prior operations. n , .. 

According to the vice president of Readymix. sai~' comp'any,' . 

has been in the business of dealini in and tratisport:l.ng<Por~land< ,,' 
. '.' " ,'.- I ,", ", " .... I 
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cement: for many years; originally there were, three principal: stOCk",:;, 

hoiders. including himself; the interest: of'one of ,the' ~;toc1dlolders 
w~~ subsEiquently acquired by Chas'. L. BarneYJ- Inc ... ;-although:the, 

I • • ';(' ,.~>" ",,', .,'. 

Harney Corporation held the controlling 1nteres,t in' Readymix :£:t 
I' • ", "',' 

n~rer exercised managerial control; following the death of, 

Mr; Harney~ in 1962 .. Readymix cont1nuedoperating, notwithstanding, 

the fact that the liquidation of the Harney e~tate :placed'increas~cI ,'I,!: 
pre.ssure upon Readym1x. which resulted in',tbe, sale of;' certain of', 

" .., , 

I " , ' '" "","', " 

its:, eqoipment and facilities; in 196J.BEC,leased' the terminal of ' 
;1' " ' , ',', ' 
I, . .'. ""'."," ,," 

Readymix and purchased its office furniture' in, addition to"three" 
, I:, " '. ' '\ '., "" .:" . ',' ,'. 

sets of trailers; during 196~ and 1964) Readymix operated,~utof' 

th~' terminal of BEe and conducted operations as'asubhaul~r;' in 

~~orm:.lD.g,' service, as a sub hauler Readymix 'used' owner~operator ',' 
'I '. . 

tra~ors under lease arrangements> whereas the trailers. w~re 
I; 

, ~ally provided by BEC. 
I: 

Certain shippi'Dg doc'Uments were introduced 'indicating, 

that Readymix conducted sub-subhaul sel:'Vices in 1964 for Miles. ,&" 
:. 11 ' .. . ~. ' 
.. I' , 

Sons 'Irucl.d:og and Universal Transport System> Inc. 'Apparently the 

transport:ation was, subbauled to BEC, which' ehen turned" the ship~ : 
, , ' 

men:ts over to Readym!x., A representative of' Miles ,&S()nsTiuc1d.1lg 
, , ' , , 

~estified that he was Unaware of the sub-subhaul arrang~ent' in. " 
! :. . .,.,- """,.,,, , ':" .J 

1964. He admitted that: hi.s company occasionally used ReadYmixas"" 

a: ~hauler but> according. to his, recollection, it ,,:was: ias~;tisec. ' 
I' 

in December of, 1963. 

Protestants' contend that even ifReadYtm.x'b.ad"per:f~rmed'~ ',' ,'" 
II '. ',' . " 

tr.msportation during the grandfather year (June '1, 1962 to- June' 1 .. 

1963) its operations subsequent to December, 1963' 'h~d'not"been 
:! ; : . . . .' '. . \' J • ". '. ' \' " .'. .'. ~.,.' c • '" " • 

con1:inuous and, therefore not in compliance~w:lth: Section 1063. 
:; Iii. ".", " ','.' ," ',. "," ,', .. 
I , ' 

··1' , .,> ' 

,", , 
" 

', .. 
" 
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However, a witness representing: Ideal: Cement ,Company,' 

who was called on behalf of, protesta.nts testified: that .. his company • 
. : . .' .... " ., 

:~d paid for transportation performed by Readymixon· August. 7, 1964 .. 

:Upon the request ,~f the attorney for: Readymi,x, a list of. these' 

;shipmeuts was received as a late~fil~d' \exhibit" witboueob:j ection .. 

With respeet to the . transfer proceeding protestants 

iargue that this w~uld constitute a newse~ee:and: thatHEC:is a 
I 

:' . ':"'. '.,.' .. ,' '. -,'~", ',.. . :' . 

sW>sid1ary of R. E~ Casey Company, a:' large dealer in cement~-:,' This', 

:re1~tionship~ they eontend, would give BEC '~. tm.fdr compet1t~';'e 

:advaneage ever thee existing cement carriers 1nsofaras:H.E.,C.cr.sey .', 
. . 

, " ". ,., . ,>' 
~Company could influence the people with whom:ttdoes~>bus:[ness in 

, ,. . , 
, 'I' , 

~their selection of carrier$. , 

On April 8., 1966. protestants filed a petition' for' further' . 
',: " ' . , . . ~ , 

I hearitlg, al1eginglthat they had not hade. full opportunity to be' . " .. 1 

II c, • , 

he.a%d and' were denied the right to inqu1reinto:tbe tiature' of, the, 
, ,'! ' .' "".., 
shipments covered'py the late-filed·exh1bit. 

After consideration the Commission finds ,as ,follOws:' 

1. Read~i has engaged, in the,' transportationofc~e~~£or 
many years. 

ii 

2 •. On December 13, 1963:J Readym!x filed, an application in 

conformity with Section 1063 of the Public Utilities. Code~ 

3. The app1icatiOtl. and attached documentat:£'on,indieate that. 

1-

" . , 

, R,eadymix couducted'\operations.as a cement: carrier duriIli,'the:penoo: ' 
.', , ' > 1 .' • i " . i 

! .TIme 1, 1962 to .JuO.e- 1~ 1963.~ 
',I, I, 

4. Said ope~ations were conducted in good faith and 1n:fuli'> 
~ '". '. I.' ' . '. 

:1 compliance wi'th the' provisions of Sect, ion 10630£ the" Pt,iblic·: 
I ./, : 

.1 Utilities Code ~ 
;1 

, " 
I " 

" ,", 

So. During th,e' years. 1963 and 19;64 Readyrdx:wasforced::t:o" 
, i, ,",' 

restrict its operat~i.ons in an attempt to meet thef1nane:l..al"uee'ds>. 
i'l I .,' •• 
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imposed .by the liquidation of th~ estate of one of its princil.=-al ' 
,:"',, , -";,., 

stockholders; however, Readymix continued- to; operate in.,a subhaul;;, 

" capacity. 

6. Readymix has contracted to sell its certificate, to" BEe;, 

" a carrier presently operating as a eementcarrier. , Ai of May 31~' 

:196.s~ BEe indicated a net worth in the amount of $'2i7~356~'HEC', 
, .,., .. 

I, . ",' .:':;" .. :"".,' 
" 'possesses the' necessary experience and' f1~eia'1 ,abil:L~r to." " 
i 

,:conduct, the proposed se:tV1ce. 
", 

ConclUsions , : 
~ . ", 

;:,....-.. 
The Legislature has'determined theexelusive sts'D.da:rd' /", 

f,or the issuance of a cement grandfather permit.. Seetion3623'of' 
'.1 ~ 

! the Public Utilities Coc.e, in determin:tngproof of Srandfather 

" operatio'OS, elearly st.;ltes as follows: 

"The delivery of one or more, loads' of cement ei tber ' 
in bulk or in pacl(ages' to a:' point in, a particular 
county shall constitute adequate proof' of, such, ., 
prior oper<lt1ons anctshallentitle,thc applicant 
to authc:i.ty to 3erve all points in said county 
from any and a.-11 points of origin •. It . " . .• 

In a cement cC!rtificate case wherein· the ~issue'of:: 

c;ori'tinued service was, raised the· Commission held' that:· eV:Ld~nce 

r:e:;ihting to the discontinuance of service' after th~srandf~ther " 
, , ,'~, : .' 

P.~od was not relevant in the face oflJroofsho".ri.ngcomplianee' 

w~t~ statute.. (Decision No., 69163- signed: June 1, 19&5, in 
I \1 

A~pllieation No. 46565,.) 

Protestants appe~ to be raising: the. old, argument·o£ ' .. 

ab:andonmeut in a transfer procoed:tng, .a.16ug with th~_attenda.nt, 
~lent that this, in'effect, would constitute a n~w se~ce-~ 

I \' ',' 

whiCh: Ca:l. only be justified by a showing 'of p'C.blic ~onvenietiee' 
I I ' , 

i , ", 

andi u,eeessity. 
, , 
, , The Commission has.· repeatedly rejected this': 

. 
, arg::m<mt and rejects it. once again. 

I 
'I , 
1 

\ 

i 
1 \. 
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':the provisions of ex parte Resolution No:.' 13823',' .. Sub. 

No .. 34, and Decision No. 69926 authorizing. the transfer sho~tdbe 
, '. , 

affi%med. !be petition for further hearing should, be., denied .. ':: 

OR DE' R I" ' 

----.-
IT IS ORDERED that: " 

. ,! 

1. The provisions of ex parte; ResoiutionNo·.13823:, 'Sub-J' ' 
,,' .i 

No. 34, and Decisio~ No. 69926 are' hereby affirmed;, 

2'. The time within which to comply with. theprovis:i:ons of 

Decision NO'. 69926 is hereby extended to' November 1, 1966.'. 

3. Concurrently with the effective date of " the tariff' filings, 
, , 

required by ordering paragraph 3 of Decision No,. 699'26~, the susp~-' 

sion p:-ovided' for, in Decision No.'68480',d'ated .Janu.ary,~12,. 1965;,:,'" 

in Apl>lication No. 46381 and as amended by Coxamission'order',dated: 
I 

.January 25, 1966, in Application No.' 47823, is hereby t~~nllted:.: 
It. j • .': ,'<, 

4. The petition of BEC.and Readymix filed'.Febl:uary:9; 1966-

requesting that rehearing be limited to' eheissue ot suspens!ori,·, 
~ . ";1," 

only is hereby denied.';" 
" ," 

5. The petition of prO'testant· filed April 8~ 1966"reqUesti~' 

:further bearing is hereby denied. 

The effective date O'f this order shall be twenty days, 
, , 

after the date hereO'f. 

Dated at __ .-...;~_"t_ .. _~_._n..;..cis..;..;e;.;.(J_'_, CalifO'rnia, this'" "~rVZ0':'-" 
day of 

..... ,.'" I, ,,' 

',," " • MAY '~ , 1966.i: 
'" 

'. I'···· 
", ,'-' 

'". ,," 

;'. 

Comml'ss1onor W1U1am.~i;lp.CN;§n~' 
necessarily ",'b::>ent. d1d.'not.:.part.1c1patQ 

the ' . tion of' 'this"l)' ': E"OCOO!;'.UI~. 


