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Decision No. ------

BEFORE "ntE. PUBLIC UTILITIES COMMISSION OF THE STATE.QFCALIFORNIA 

Nickols Transportation Co., Inc., ~ 

Com?lainant, 

vs. Case No." 8309' 

Floyd Hardwick, dba Cr~st Con-' 
tracting Co.." 

1 
) 

~ .. Defendant. 

h?plication of FLOYD HARDWICK, 
dba Crest Contracting Company to 
operate a tugboat within the con­
fines: of San Francisco Bay 'and 
its tributarie& under authority 
of ''FOR; HIRE VESSELS ACT .. " , 

Application ~To.~ 47871 

Kenneth G .. McGilvr~l, for Floyd Hardwick, 
ap?lic2:0.t in Appli.eation No. 41871 and 
defend.mt in Case l~o. 8309'. 

Bruce J .. Christenson" for Nicltols Trans­
portation Co.., roe., protestaut in 
I.P?lieation No. 47871 an,C; cO::lplaina:1t 
in Case No,. 8309" 

Vaughan, ?aul & Lyons, by .John G. Lyons,. 
for Harbor Carriers, Inc. and Bay 
Cities Iransportc'l~ion COlllpany; .J. H. 
Anderson, for 'the River Lines,. Inc .. ,. 
protestants in Application No. 47S7l 
and interested parties in Case No. 8309'. 

o PIN I O.N 
~------

""" '. 
A daly noticed pUblic bearing was neld(on a eonsolida~ed 

record) in San Francisco on these m.atter~ before E.~ner Power on 

F';.~ru.ary 23~ 1966 and the ~atters were ~ubmitted. 

"'" .~:>. Hardwick filed Application No. 47871 in Sep'tcmber 1965:> ' .. 
< ''- .. ~ "" 

se~ ~ for-hire vessel permit throughout the Ba~s of ~. Fran-

ci~co» San Pa1:>10, Suisun and the Delta areas of the-Sacramento and 

$.au '.!oaquin Rivers. He requested per.nission to tow "piledrivers, 
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barges, dredges and such other com.odities as tlay be available ••• " 

He proposed a rate of $20 'per hour for tugboat hire:. 

Because the season of possible high 'fAatcrs on the rivers 

~"'$ impeudiug a temporary pe:rcdt for 180 d2:ys wa.s granted to- appli­

ea.nt ou Set>tet:lber 28~ 1965, by Decision No. 697281'0.' Application 

No. 47871. ' 'Ihis permi.t authorized the towage of 'pile drivers, 

barges and dredges only. It was. restricted to to~ns service only 

and to contract ~rriage. 

Because the application had been protested' a' hearing, 'fAas 

deemed necessary before a permtlnent peX'tlit could be granted. 

v.7hile the tetlporary permit was in effect NickolS com­

menced Case No. 8309. Nickols alleged that Hardwick h3dexceedcd 

his permit in certain respects. Firs.t, he had entered :[nto a con­

spiracy with other persons for the illegal baul:tng of common car­

rier general cargo. Second, ,he had violated the firs:~ restriction 

in his pellnit in that he had leased a barge to hacl. general cargo'. 

Third, he had solicited freight froQ. persons not incluC:ed in the 

category of confederates in the first allegation. Fourth~he had 

not filed copies or memoranda of his, contracts as requ1Xed by ~ 

ordertng paragraph 3 of Decision No. 69728. 

At the hearing none of these' charges were proven. 

Hardwick testified tha~ he proposed to increase the scope 

of his operations to extend beyond towage. lia.rdwick . may file an 

application for a broader, service for the consideration of the 

Cot:Jmission. '!his hearing was to detcrcine if ~rdwickt s tE.:lpora:r:y 

permit should be ~de pe=an~llt and to dispose of the protests. 

Fo:r protestants sent witnesses. to testify. All are. 

common carriers. They indicated that they had much:avail.3.ble 

capacity. 
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The only cargo that Bardw"lck bas hauled" so far is houses •. 

Of the protestants only Nickols transportation Company' bas hauled 
,.,0, 

houses to any substantial extent. The other protestants did ' 
'., 

state that they bad substantial capacity to haul houses and could 

use the business. 

Protestants also objected to the:~modesty of 'Hardwick's 

straight towing hourly rate. An observation may be. made in c~nnec-' 
, ... , 

tion with this rate. Hardwick proposed it in his application • . ,. .,' , . '" 

Section 4571 of the Public Utilities Code provides that: applicants. 
" I. • j • 

shall file rates "... which shall confo:rc to the rates which were' 
J" ~" .. , ' .. ' 

filed with the application, unless otherwise changed by tJ:ie 
• ;. 0 '<. • ~' 

comm.ission. fI The stra1ght towing rat~ will apply only when the toW' 
. ~ ~ ,. . . .. 

is ow.ed or controlled by someone else. " ,.,-

The argument of protestants that there is ample equipment 

available frOCl existing carriers appears to· be irrelevant. 

The For Hire Vessel Act was passed in 1933. A number of' 
. . . 

eases arose under it and the Commission construed it in (1934) Bay 

Shore Freight Lines, Inc .. ).,:39 CRe 229. After analyzing the, Act ., 

:(now Sections 4501-4669 o~.':the Publi~ Utilities Code) the Co'Clmi.ssio'C. 

",stated: 
"" ., 

"It is clear that permits can be issued only to· 
private carriers as distinguished from co~on 
carriers and that a permit must be issued to 
(1) any private carrier whose application 
(2) complies with the requirements of the act~ 
(3) who proposes to operate on the inland 
water vessels of the type provided by the Act 
and (4) whose proposed operation shall not be 
over the whole or any part of a route operated 
by it as a common carrier. It (39CRC 231.) 

'Xher~ ~ no question that Hardwick fully meets requ.1.re-

tIl~ts Nos. (1), (3) and (4). Also his application~ at the ti'Cle it 

was filed;, complied" with Section 4533. 

.' 
~.. . .... 
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Nickols alleged that Hardwick had not filed contracts as 

required by Decision No. 69728. No proof was offered to sustain 

this allegation. On November 23~ 1965~ the Commissionreceiveda· 

meoorand~ of an oral contract with A.& L Enterprises of Alameda. 

There is. no evidence in this record that ::Hardwickhat1l:ed. for' anyone 

else. ':'~tI:\ : 
'i-' 

The Cott:mission finds that: 

1. Floyd' Hardwick is a "private cax:rier• fI 

2. Hardwick's application (No. 47871) complies with Section 

4533 of the Public Ut1.l.i.t:ies Code. 

3. Hardwick proposes to operate on the described inland 

waters in t:his State a vessel of the type described' in Section 4507· 

of the Public Utilities Code. 

4. Hardwick has no common carrier routes. 

The Commission concludes that the interim permit should 

bO cade perma~ent and Case No. 8309 be. dismissed,. 

ORDER ..... ~ ....... --
IT IS ORDERED that: 

1. The temporary for-hire vessel pe:rm~t heretofore issued to 

Floyd Hard'to."ick is made permanent ~ authorizing him to: transport by 

towing houses ~ building materials ~ :rubble from building' or wrecking 

jobs~ pile drivers~ dredges> derrl.ck;.barges~ property of· .all kindS 
. . . 

. belonging to persons or firms engaged~ in the construction or wreck-

ing industries> and propoerty consigned to Or from construction end 

wrecking job sites between points within the con:fines of San 

Francisco Bay, San Pablo Bay~ Suisun Bay, Sacramento River~ San 

.Joaquin River> the tributaries of each and all of these and all 

sloughs and channels carrying water:derived from' any 'of them-. 
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2. In providing service pursuant to the permit herein grA:lted) 

applicant sha.ll cocply 'With and observe the following'service regulz;-

tions: 

a.. Within thirty days after the effective 
date hereof) applicant shall file a 
written acceptance of the permit· herein 
granted. 

b. Within one hundred twenty days after 
the effective date hereof) applicant 
shall establish the service herein 
authorized and file tariffs, in triplic~te) 
in the Cot:mission's office. 

c. The tariff filings shall be made effec­
tive not earlier than two days after the­
effective date of this order on not less 
than two days r 'notice to the COCt:lission 
and the publiC" and the effective date 
of the tariff filings shall be concurrent 
'With the establishment of the ~erv:L.ce 
herein authorized. 

d. The tariff filings toade purscant to this 
order shall comply with the regulations 
gove~ the construction and filil?g of 
tariffs set forth in the Co~ss1onrs 
General Order No. 117. 

3. Appliean~ shall p::'ovide no public utility service other 

than towing service .. 

4. Concurrently with the effective date of ,tariff filings 
, " 

required by paragraph 2 (l» hereof) 'the temporary for-hire vessel; ". . 

pe::mit issued by Decision No. 69728 in ApplieationNo. 47871 and 

amended order extending time, dated March. 29') 1966) are revoked . and) 

in place and stead thereof) a for-hire vessel permit 1s: issued to 

Floyd Hardwick authorizing. hi:::. to' transport by towing propeJ:ty 

specif1ed in ordering paragraph 1 of this decision between points 

within the confines of San Francisco Bay) San Pab-lo: Bay) Suisun Ray; 

Sacra:lento River) s.m J'oequin Rive:-) the tributariesof'each and' all 

of these and all sloughs and'cbannels carrying water·derived.fr~m 

any of them. 
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5. Case No. 8309 is hereby dismissed. 

The effective date of this order shall be.ten days after 

the date hereof. 

Dated at San Francisco, ~ California ~ this 9_t_h ___ _ 

day of ___ .1_Ull_e ____ , 1966. 

.. '.~. 

.. 

coc:nissioners .. 

Commi:>~1011er:: rre4er1'ck':B~ Holobott~· 'b4)1:0& 
lloees~1ly absellt..; ·414not.par't1c1])a'to " 
in 'tl:le ~Spo:ut1.011 ot t.h1~prOeood1.ng.:.·· 

Co=1ss1oner· George .G .. Grov~r9< ... be1ng.·. . 
ncce~:!:ar11y absent~ .41d.·. no:t;pax;Uc1pa.'tO 
1%l.tllo 41spo~ t10n . ot .thiS'proceed~ . 
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