Decision No.

70831 o  ORICINAL

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE'QF CALIFORNIA

Nickols Transportation Co., Inc.,
Complainant ' N
VS. 1f‘ ~ Case Nb.18309’j

Floyd Bardwick, dba Crest Con~
tracting Co.,,

Defendant.

hLpplication of FLOYD HARDWICK,

dba Crest Congzztting.Company to ) A
operate a tugboat within the con- oy . A sl
fines of San Francisco Bay ‘and .Applicatiqn No.‘47871
its tributaries undex authority ' R o
of “FOR:EIRE,VESSELS ACT."

Kenneth G. McGilvray, for Floyd Hardwmck ‘
appilcent in application No. 47871 and
defendant in Case No. 8309.

3ruce J, Caristenson, for Niclols Trans—
portation Co., Inc., protestant in
Application No. 47871 and complainant
in Case No. 8309.

Vaughan, Paul & Lyons, by John G. Lyons,
for Harbor Carr:f.ers, Inc. and Bay
Cities Transportation Company; J. H.
Anderson, for The River Lines, Inc.,
protestants in Application No. 47871
and interested parties in Case No. 8309.

A duly noticed public hearing:was_held‘(oﬁ a‘con36lidated‘
record) in San Francisco on these matters before Exéminer Powet'on
February 23, 1966 and the matters were cubmztted.

\“ Havdwick filed Application No. 47871 in September 1965,
see&xng for-hire vessel perm_t throughout the Bays of San Fran-v
cx&co San Pablo, Suisun and the Delta areas of the-Sacramento and

San ‘Joaquin Rivers. He requested permission tovtow‘" _1erdriv¢rs,.




C.8309, A.47871 B *

barges, dredges and such other commodities as mayxbe available..."
He proposed a rate of $20° pex houx for tugboat h_re._ | |
Because the season of possible high waters on the r*vers
was impending a2 temporary permit for 180 days was granted to-aopli-
cant on Septenber 28, 1965, by Decision No. 69728 1n Applicatlon
No. 47871. This permit authorized the towage of pile drivers, ”
barges and dredges only. It was.restricted to towing service-only’

and to contract carriage.

Because the application had been proteSted“a~hcaringrwas

deemed necessary before a permanent permit could be granted

While the temporary permit was in effect Nickols\com-
menced Case No. 8309. Nickols alleged that Hardwlck haa exceeded
his permit in certain respects. First, he had entered into a con-7
spiracy with other persons for the xllegal hauling of common car-
rier gemeral cargo. Second bhe had violated the fxrst restrmctzon
in his permit in that he-had leased a barge to-hatl general cargo.
Third he had solicited freight from persons notimncluded in the
category of confederates in the first allegation, Fourth. he hhd
not filed copies or memoranda of his contracts 2s requared by .
oxdering paragraph 3 of Decisior No. 69728. ‘

At the hearing mone of theschharges‘were proven.

Hardwick testified that he proposed to increase the scope
of bis operations to extend beyond towage. Eardwlek'may file an
application for a broader service for the consmderation of the
Commission. This hear;ng*was to-determine if Eardwmek's temporary
permit Should be made permanent and to dispose of the protests."

Fo.r protestants sent wmtnesses to testlfy.\ All are

common. carriers. They xndzcated that they had nnch avai able

- capacity.
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The only cargo that Hardw*ick has heuled ‘so far :Ls‘ houses.:
Of the protestants only Nickols ‘.T.‘ransportation Company bas hauled
houses to any substantial extent. .The other protestants d:Ld o
state that they had substantial capac:‘.ty to haul houses and could

use the business.

Protestants also obj ected to the modesty of Bardw:f.ck'
straight towing hourly rate. An observation may be made :’.n connec- |
tion with this rate. Hardwick proposed :f.t in his application. |
Section 4571 of the Public Utilities Code prov:f.des th.at applicents
shall file rates "... which shall conform to the rates which were
filed with the application, unless otherwise changed by the B
commission." The straight tow:Lng rate w:t.ll apply only when the tow

is owned or controlled by someone else.

L

The argument of protestants that there is ample equipment
available from existing carxriers eppears to be irrelevant.
The For Hire Vessel Act was passed in 1933, A aumber of
cases arose under it and the GommiISsion constrned"'it | 1n (1934) Bay
- Shoxe Freight Lines, Inc.,. v*39 CRC 229‘. After analyzing the Act
; (oow Sections 4501-4669 of ‘the Public Urilities Code) the Oommission
‘,l,stated- '

"It is clear that permn'.ts can be issued only to
private carriers as distinguished from common
carriers and that a permit must be issued to
gl) any private carrier whose application

2; complies with the requirements of the act,

(3) who proposes to operate on the inland
water vessels of the type provided by the Act
and (4) whose proposed operation shall not be
over the whole or any part of a route operated
by it as a ¢oumon carrier." (39 CRC 231. )

There is f S no quest:x.on that Hardw:[ck fully meets require-

ments Nos. (1), (3) and (4). Also his application at the time it
was filed, complied with Section 4533. |
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Nickols‘alleged that Hardwick had not filed contracts as
required by Decision No. 69728. No proof,was-offered-to sustain
this sllegation. On November 23, 1965"the Commission received a
memorandum of an oral contract with A.&-L Enterprises of Alameda

Thcrc is no evidence in this record ‘that Hardwmck hauled for anyonee

else. - - .:-\?E&
The Commission finds that: |

1. Floyd Bardwick is a "prrvate carrier."“ _

2. Hardwick's application (No. 47871) comolies with Section
4533 of the Public Utilities Code.

3. Hardwick proposes to Operate‘ on the descripec' fnland
waters in this State a vessel of the'type described in Section. 4507’
of the Public Utilities Code.

4. Hardwick bas no common carrier-routes. :

The Commission concludes that the interim. pemit sho_uld
be made permanent and Case No. 8309 be dismissed.

IT IS ORDERED that:

1. The temporary for-hire vessel permit heretofore issued to
Floyd Hardwick is made permanent, authorizin%.him toltransportiby
towing houses, building materials, rubble‘from.buildingior nrecking‘
jobs, pile drivers, dredges, derr:.ck barges, property of all kinds
_ belonging to persons or firms engaged in the construction or wreck-
ing industries, and property cons:xgned to ox from construction end
wrecking job sites between po:.nts mthin the confines of San |
rrancisco Bay, San Pablo Bay, Suisun Bay, Sacramento River, San
Joaquin River, the tributaries of each and all of these and all
sloughs and channels carrying water derived from any of tham.

VAR
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2. In providing service pursuant to thé‘péfﬁit*héiéin graated,

applicant shall comply with and observefthe‘fbllowing5sé:yiée regula=
tiOD.S = | _
2. Withirp thirty days after the effeétive

date hereof, applicant shall file a -

written acceptance of the permit herein
granted. '

Within one hundred twenty days after

the effective date hereof, applicant
shall establish the sexrvice herein ‘
authorized and £ile taxiffs in triplicate,
in the Commission's office.

The tariff £ilings shall be made effec-
tive not earlier than two days after the
effective date of this ordexr om not less:
than two days® notice to the Cocmission
and the public, and the cffective date
of the tariff £1ilings shall be concurrent

with the establishment of the service
herein authorized.

The tariff £ilings made-pﬁrsuant to this
oxder shall comply with the regulations
governing the construction and filing of

tariffs set forth in the Cowmission's
General Order No. 1l1l7.

3. Applicant shall provide o public utility sgrvice_othery
than towing service. AR  .“‘ o -

4. Concurrently with the effective-date of.;ériffffiiings:
required by paragraph 2(b) hereof, the temporary for-hife Vesself
pezmit issued by Decision No;f69728 in Aépliéatidn-xb; 4787i7énd-
aménded ordex extending cimé,datéd Mhrch_295'1966, are rev§ked‘and,
invplace and stead thereof, a féréhire vessel‘pé:mif is issﬁed Lo
Fl§yd Hardwick authofizingkhiﬁ tb”transpofﬁ‘byitbwing-probétfy
épecified in ordering pazragraph 1 of this decision:bétween’points
within the confines of San FranciscO'Bay;'Sad del&Bay,Stisun Baf;“‘
Sécramento River, Szn Jozquin River, the tributaries’of éacﬂaﬁd‘ali
of these and all sloughs'andfchannels,carryihg Qaﬁgr”@erivédfffﬁm\
any of them. | B
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5. Case No. 8309 is hereby dismissed.

The effective date of this oxder shall be ten days after
the date hereof. | | | |

Dated at San Francisco.
day of June

, California, thisJth

. 1966.

. Presicent

-Comxissioners.

Commissiener Frederick B. Holoboff, 'bbing
necessarily absent, did mot- par‘ticipato
in the di»position o:t 't.hi... procoeding.

Comissioner George: G- Grover. being
necessarily absent, aid: not. parucipato
S in the dispo.d.tion of th.is proceed:.ng.




