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Decision Nb.“—“”70882
BEFORE THE PUBLIC UTTLITIES COMMISSION OF TEE STATE OF CALIFORNIA |

Investigation on the Commission's
own motion into the operations,
rates and practices of ROBERT F.

TAYLOR, an individual, doing bus- g |
iness as M & T TRANSPORTATION Case No. 8329
CO. and DE LYN TRANSPORTATION CO. g

and F, L. MARTIN, an individual, h

doing business as F. L. MARTIN ;

TRUOCKING CO. '

Robert F. Taylor, in propria persona.

Silver, Rosen & Kerr, by Martin J. Rosen,
for F. L. Martin, respondent.

Elinore C. Morgan and Frank J. 0'Leary,
tor the Commission staff.

OCPINION

By its order dated January 11, 1966, the Commissidn’ /
instituted an investigation iﬁto the operations, r&i:’es and prac~ -
tices of Robert F. Taylor, doing busiﬁess_ as M & T Transportation
Co. and De Lyn Tramsportation Co.,and F. L. Martin, doing businQSsv
as F. L. Martin Trucking Co. I

A public heariﬁg. was held 'begore- Exéminer G_raveile\'. on
March 23, 1966, at Los Angeles. | -

Respondent Taylor presently conducﬁs operatidﬁs pursuant
to Radial Bighway Cormon Carrier Perxit No. 30-429“9;‘ Respond‘ent-‘
Martiﬁ presently conducts operations pursuant to Radial High@ay ‘
Coumon Carrier Pernit No. 50-3885, and in additfon holds a certif-
icate of public convenience and necessity :f.ssﬁed: by this Commiss:on
to operate as a cement carrier. ’raylof .hgs a tei:m'.nalﬁ .:i;nlgfi‘.bs.'

Alamitos, employs four drivers, and opérateé;fodr‘ t;raétors -"a'nd";_t_:wb‘ o
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sets of cement hoppers. His gross income for the célendar y‘earV
1965 was $99,526.54. Martin has a terminal in Fresno, owns fiire- |
tractors, three of which are operative, and four sets of cement
hoppers. His gross income for the calendar yéa:_i: 1965. was |
$121,691.26. | -

Prior to May 26, 1964 the radial highway common vcan-:f.er
permit pursuant to which respondent Taylor operated gliowed the
hauling of cement. On said date an amended per:ﬁit. was issued by
the Commission which excluded cement as 2 haulable item.  There-
after on July 30, 1964 respondent Taylor f£iled A’ppliéation' No. 46890
requesting a permit as a cement contract carrier. By;peéisioﬁ
No. 69081,dated May 18, 1965, said application was dended.

On July 26, 1965 a representative of the Field Section
of the Commission's Transportation Division éalled‘ upon,}';raylor at
~ his place of busimess to determine whether or not Decisibﬁ
No. 6908l was being complied with., On that daté the CbnknisSion
representative learmed from Taylor that he was transport_ihg cenent
under an oral agreement with Martin., Taylor was receiving'the |
orders for the movement of cement directly from thé shippers and was
dispatching his own equipment to complete said move::zénﬁ'.

On August 5, 1965 the Commission representétive ‘again\
called upon respondent Taylor and "admonished' h:i’.m th.at he was
violating Section 3621 of the Public Utilities Code, which requires
cement contract carriers to have a permit issued by i:h:!.’sr‘Comis_sion. |
The staff represemtative further advised Taylof thet he must have
either a cement contract carrier permit oxr a vfriti:en lease with

Martin in order to tramsport cement lawfully. He left with Taylox .

at that time a copy of the Commission's Gemeral Order _N&. 102-3.
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Taylor told the staff representative on August 35, 1965 that the oral

agreement was being reduced to the form of a written lease.

On August 23, 1965 and aga:f.n on Septembei: 3 énd 7, 1965,
a second Commission staff representative cailed apon requndént ‘
Taylor at Los Alamitos and checked his records to determine éom-
pliance with Decision No. 69081. Said staff representative also
called vpon respondent Martin and his wife in Fresno on August 31
1965. Photostatic copies of certain billing documents were made by
the staff investigator. They were introduced :I.n evidence as
Exhibits Nos. 3, 4 and 5. Said exhibits reflect the movement of
cement during the month of August 1965. They are statements f:om
Taylor to Martin upon which payment to Taylor from Martin was based.
The actual transportation was accomplished om 'raylor'é équipment
and at his directioﬁ; Payment, however, was made by the shipper
directly to Martin. Exhibit No. 6 is a copy of the wr:f.t:ten lease
of equipment by which Taylor p\rrports to lease to Martin certain
specified trucking equipment. It bears the date of Auggst 1, 1965
in its body, but was signed by Taylor and Martin on August 7, 19_65.

Taylor and Martin did not conduct the quest:tonéd -opera-
tions entirely by the letter of the lease. Payment was made in
accordance with its terms but the lessor maintaiﬁed ‘aétivé" manage-
ment and control of the equipment: paid the drivers, fueled the
equippent and remamed responsible for repaixs.

1t :I.s the staff contention that the actions of Taylor and
Martin comstitute an evasion of Public Utilities Code Sect:t.on 3621
and Decision No. 69081. No question has been raised as to the Tight
‘of the respondents to aveid the section and the décision. The liné' ‘
between lawful avoidance of the effect of a statute or decision and
unlawful evasion is sometines thin., It is conceivable that 1ease- N
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could have been entered into by Taylor and Martin and'that'operations
could have been conducted thereunder which would have lawfully
avoided Section 3621 and Decision No. 69081, thexeby allowing!Taylorr
to make a livelihood from his investment in equipnent. ‘This'case
reflects 2 sitvation in which an individual, having made a large
investment in specialized cement hauling equipment; has-Been-pre-'
cluded from directly engaging in the activity he-had'contemplated.
He then sought to perform said activity indirectly but névertheless: |
lawfully. The attempt has been a failure. Counsel for Martin has
informed the Commission by letter since the submiSsionvof this
matter that the purported lease has been canceled by Martin and that
the transportation under question has ceased.

The Commission staff recommended that the Commission
impose a fine of $1,000 upon respondent Taylor and order each
respondent to cease and desist frmn further unlawful operations or
practices.

Counsel for'Martin pointed out that 1easing, whatever the
subject matter of the lease, is frought with dangers and that
respondents here, who were well-meaning amateurs. attempting to
conply with the law, should not be unduly punished for their failure

to draft and comply with a proper leasing document Ee argued ‘that
leasing.will most probably be the subjeet of furure COmmission |
1nvestigatlon that erroxs can be made-within the framework‘of |
Interstate Commerce Commission regulation where substantial leasing'
rules.are spelled out for the industry, and that it is much more -
: difficult in Califoxnia where mo such rules are- presently'set forth

for our. regulated carriers.

Because of the particular racts of this case Do fine wmll

be imposed upon respondents. Respondent Taylor already suffers from.\
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the penalty of having invested in specialized cement hsuling equip-
went without having the authority to utilize ic.
After consideration the Commission finds thats

1. Respondent Robert F. Taylor operates puxsuant to Radial
Highway Common Carrier Permit No. 40-4299. |

2. Respoudent F. L. Martin OperateS‘pursuanc to Radial
Highway Common Carrier Permit No. 50-3885 and a certificetejof'
public convenience and necessity as a cement’oar:ier.

3. The purported lease of August 1, 1965 between respondent
Robert F. Taylor and respondent F. L. Martin conSC1tuted a device
by which respondent Robert F. Taylor evaded Section.3621 of the
Public Utilities Code and the effect of Decision No._69081 in
Application No. 46890.

Based upon the foregoing f£indings of fact, the Commission

concludes that respondentS-violated*Seetion 3621‘of the‘delie“
Utilities Code and an order of this Commission and that they should

be ordered to cease and desist from such violations. .

IT IS ORDERED thats , o
1. Respondent Robert F., Taylor shall cease and‘desist from
transporting cement on the public hlghways of this State withont
benefit of authorization to do so from this Commission.~
2. Respondents Robert F. Taylor and F. L.‘Martin shall cease
and desist from further unlawful operations or practices.
The Secretary of the Cormission is directed to cause

personal service of this orxder to be made upon responden:s. The
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effective date of this order shall be twenty days. after the ;otnple-*

tion of such service. , _
Dated at ncisco , California, this o</ —

Commissioners




