Decision No. 70905 o ‘ | | OREG!M‘AF&

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF %L]I‘ORNIA |

Invesugatlgg on tghe Commission's §
own motion into the operations, Case No. 8328
charges, rates and practices of e No.

M. SAM BROWNE ) CFiled January 11, 1966)

Adolph Moskovitz, for respondent.

Downey, Bramd, Seymour & Rohwer, by Claude D.
Rohwer, for Heringex ?ellet:.ng an
Dehydrating Company, interested party.

David R. Larrouy and Jerome B. Hannigan, for
the Commission staff.

OPINION

'A duly noticed public hearing was held before Examimer
Power at Sacramento on March 22, 1966 and the métter was submittéd.
The order imstituting imvestigation alleged violations of Minmum
Rate Tariffs Nos. 2 and 14-A by a lease device. o |

Prior to and during the period covered by the evidence
Heringer Pelleting and Dehydrating Company owned ‘a" ?lant’ at
Courtland. A staff witness describes it as belng 2.7 aa_:tual.m:’.les
northeast of Vorden in terms of Distance Teble No. 5. At this
plant alfalfa, barley and other grains wexre processed i‘.nto pellets, |
used for livestock fceding. ]

Respondent, a highway permit carriex, wé.s’ ei:nployed by
Heringer as 2 salesman. BHe was then the ownexr of two road sets of
equipment. One of these sets, a truck and trailéi;, bécame the
subicet of a written lease from Browné to Heﬁriger (Eih:i‘bit No. 1).

The clzuses of this lease as parsphrased are set out seriatim.




1. The term was from November 1, 1961 until
canceled in writing by ome of the parxties.

2. Vehicles were to be used solely for trans-
porting Heringer's merchandise from the Courtland
mill to purchasers in and near Petaluma. Lessor's
vritten consent was needed for any other tse. |

3. Rental was to be $45 per round trip for the
truck-trailer unit, payable monthly on or before the
tentk day of the month following the trausportation.
These trips, it will be noted, were supposed to be
from Courtland to Petaluma and retuxm. |

4, 'rhis paragraph obligated lessee to provide
operators who would be solely the employees of lessee,
paid by lessee and sub;eet to the direction and orders
of lessee. |

5. Lessee promises here to maintain the
vehicles and pay all operating expenses, including
fuel, o0il and grease. Lessor was bound, however, to
pay the excess, if any, over $500 on any' single repair
Jo'b Lessor could not repossess the equipment for
repairs or preventive maintemance witbout written
consent of lessee, Lessor was bound to pay for tires.

5. To lessor was assigned the reSpons:x.bility

for providing personal liability and property damage

insurance.  He was to name lessee as co-insured on
the policy and lessce was required to compensate
lessor for this. Lessor was obl:.gated to provide

fire and collision imsurance at his own expense.
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Early in 1965 a member of the Commission staff madc an .
extensive Investigation of this carr:ter. Subsequently, a member of
the Rate Analysis Unit of the Commission's Transportation Division
developed what appeared to be rate violationms. ‘The'_ Commission- '
later commenced the present investigation. |

At the hearing respondent and Heringer both indicated |
that they would not dispute the staff ratings ellecting”,' téth_e@ to
defend on the written lease. - o

The staff rate expert p-esented an exhibit which rated
264 shipments, By far the greater part of these were rated- under
Minimum Rate Taxiff No. 1l4=-A. A few small shipments were rated
under the class rates in Minfmum Rate Tariff No. 2. These were
so rated because these ¢lass rates produce a lower charge-j. The
smallest minimum weight in Tariff No. 14-A is 10,000 pounds and in
many swmall shipments this weight produces a h:.gher charge than the -
Tariff No. 2 class rates. | |

The lease in questlon here is governed- by the provisiots
of Sectiom 3548 of the Public Utilities Code. The first patttof't'
that section reads as follows: |

"3548. The leasing of motor vehicles for the

transportation of property to any person or
corporation other than to 2 highway carrier,
corBEitutes Gn evasion ot ShTe Shineer unless
the parties to such lease conduct their operation

according to the terms of the lease agreement,
which shall be in wriciog, ...." (E@phasis added.)

Transportation law has a pronounced tend‘ency to be rn’.gid
in its application. The I.eg:.slature, when it added Section 3548 to
the Code, must have been aware of this. The strict construction
rule hes been too leng established and too often reiterc.ted__ for any

other presumption to be indulged. It is obviousv -from the,.woz-_dihg
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of Section 3548 that thei'laegisiéﬁme intended that it should be
" strictly adhexed to. | o |

The record shows, however, V;that Browae and Herin’ger, by
an oral arrangement, subStantiélr" modified their wr:’.‘t':ten. lease.

For example, the hauling was not between Courtland and
Petaluma. Browne told a staff w:.tness at an interview that his
service area was bounded roughly by Healdsbu::g, Ma:ysv:’._lle, Auvburn
and Merced. e

For another example, the zethod of c’aicuiatilng\the |
consideration was drastically altered. The pex tr;!.p price was
discarded and a per ton basis substituted The "tomnage rate
varied from $3.00 to $5.00 pex ton. |

For a third example, the provis:’.ons of the fourth and
fifth paragraphs of the lease were drastically revised. Drivers
were "compensated by lessee for thei’r ':_;'serv:[ces" as the written
lease provided, but their wages were then deducted from amounts
due Browne. The same procedure was followed on fuel pur_éhases.,
The provisions relating to tixes zud repairs wére*dléd mod:!.f:'.ed
in practice. | | o -

It is clear that the written lease was not adhered to in
any important particular. It follows from this conclusion that
the oral lease is a device or arrangement violative of the
established minimm rates. | | | -

The Cémmiséion is therefore constfained’ to find fhat the
‘ratings set forth in Exhibit No. 4 axe correct and that the tmder-
charges indicated therein are also correect.

The Commission finds that: |

1. M. San Browne is a highway perm:.t carrier-Subjgct to the
jurisdiction 'of this Comissim. o - o
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2. On or about November 1, 1961, M. Sam Browne and Heringer
Pelleting and Dehydrating Company entered into a written lease of
wotor transport equipment, in said mease described for a term
running from November 1, 1961 until cancclcd in writxng by either‘
of said parties. | | |

3. The parties to said lease failed‘to‘condﬁct‘their
operations according to the terms offsuchvlease,‘départing‘there-‘
from in substantial particulars and thexeby estdbli§hingfaldeviceu
or arrangement constituting an evasionﬁof Chapter i of[Dtvisiqn 2
of the Public Utilities Code. | |

4, The 264 shipments referred to in Finding Nb. 5 were’
subject to the rates set forth in Minimum Rate Tariffs Nos. 2 and.
l4~A, whichever of sald tariffs will provide the lowest rate and
charge for a particular shipment. | .

5. The ratings for the 264-shipmcntsAsc:lfbrth"inTE:hibir

No. 4 represent the correct miﬁimum rates and chargeé-un&er

Minimum Rate Tariffs Nos. 2 and 14-A for the shipments rated and
each individual rating has employed the lowest Tate or charge
applicable to it under either of such Minimm Rate Tariffs.

6. The sum of the ﬁndercharges rated'in_Exhibi: ﬁ&; 4 1is -
$5,360.21, which respondent failed to collect. |

The Commission concludes that: _

1. M. Sam Browne has violated Sectioms 3548, 3664 and
3668 of the Public Urilities Code.

2. An appropriate disciplinary penalty for the violations
shown in Case No. 8328 is a punitive fine of $500‘under Section
3774 added to a fine equal to the undercharges shown under
Section 3800 of the Public Ueilities Code.




The Commission expects that rcspondent will proceed
promptly, diligently and in good Zaith to pursuel al-l' rea‘soi:léble
measures to collect the undercharges. The staff of the Ccmmission
will m2ke a subsequent £f£ield mvest:.gation into the measures taken
by respondent and the results thereof. If there is reason to
believe that either respondent or his attorney has not: been |
diligent, or has not taken all reasonable measures to collect 2ll
undexrcharges, or has mot acted in good faith, the Comiss:.on wi"l
xcopen this proceeding for the purpose of formally inqui::[._ng into_
the circumstances and for the purpose: of determihiﬁg whecher‘ |
further sanctions should be imposed. | -

IT IS ORDERED that:
1. Respondent shall pay a fine of $S,‘860.‘21-~‘1:c this
Commission on or before the fortisth day after the effective date
of this order. | |

2. Respondent shall take such.- action, including ‘vlegal

action, as may be necessary to collect the amounts oflu:'zdel:':'cherges-
set forth herein, and shall notify the Commission in writing upon |
the consummation of such collections.’

3. Respondent shall proceed promptly, diligently and in
good faith to pursue all reasbnable measures to collect tl-xe undex-
charges, and in the event umdercharges ordered to be collected by
paragraph 2 of this order, or amy part of such undercharges, remain
uncollected sixty days after the effective date of this order,
respondent shall file with the Commission, on the first Monday of
ecach month after the end of said sixty days, a report of . the
undexcharges remaining to be collected and specifying the action
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taken to collect such wmdercharges, and the result of such action,
until such undercharges have been collectzed in full or umtil |
further order of the Commission. ' : -

4. Respondent shall ccase and desist from charging"’ and
collecting compensation for the tramsportation "of propértﬁf or for
any sexvice in comnection therewith in a lesser amdunt’.:thah the
minimum rates and charges prescribed by this Commissioh.ﬁ.' :

The Secretary of the Commission is directed fo cause
personal service of this order to be made upon ‘requﬁd‘em-‘:.‘ The
effective date of this order shall be twénty days_ affe;r.?-“the o

completion of such sexrvice.

Dated at San Francisco » California, this ‘Zéth -

day of June , 1966,




