Decision No.

BEFORE TEE PUBLIC UTXLITIES COMMISSION OF THE STATE OF CALIFORNIA

Investigation on the Commission's g
own motion into the operatioms,

rates. and practices of ALHAMBRA o
TRUCKING. CO.; TRUCKING UNLIMITED; - Case No. 7243
and J. A. STAFFORD TRUCXING, S
California corporations.

Berol, Loughran & Geemaert by Bruce R
Geernaert and Ecdward J. Hegar Yy, Lot
Alhambra Trucking Co., respondent,

Martin J. Rosen, for Trucking Unlimited,
‘anterested party.

B. A. Peeters and J. B. ?anm’.zan, for
tace Commission stall.

OPINION

By its order dated September 8, 1965, the Commiss:.on
reopened the above-entitled proceeding for the purpose of determim.ng
whether respondent Alhambra Trucking Co. has failedll to co:_nply :.n‘ :
whole or in part with ordering paragraph 4 of Decision‘ No.. M908.

Public hearing was held before Examiner Porter oo
Januvary 13 and 14, 1966, at San Franciseo, and the matter was sub-
mitted on the latter date. _ o o _

The origirial decision had found that Alhambra;’Triieking .Co.
was not the prime carrier, but that Trucking Unlinited a:nd J. A. S
Stafford Trucking were, in fact, the prime carriers and should have
received the minimum rates. o

It was stipulated that Alhambra Trucking Co. has, _pursu.a:';t*
to paragraph &4, audited its records and filed with the- vComission a
copy of the audit as required by said paragraph 4. Truckipg"‘Ur’xlimited’
also filed an audit with the Commission. The audits show different -
agounts, The dispute is the subject of an a_ction Ifiled"!oyfi'rucking |




Unlimited against Alhambra Trucking Co. In the 'Scpgrior Court.

Alhazbra Truclking Co. has not paid the amount shown by its audit

because it has not been offered a release by 'I‘ruck:lng Unilixmiced /

whese audit shows a lezger amount due. o

In regaxd to J. A. Stafford Trucking the evidence shows )
thet on advice of counsel it sued in Small Claims Court for the
axount of approximately $200 and judgment was“rendered for Alhambra
Trucking Co., the latter having denied any liab'ilit_y‘ to J. Ao
Stefford Trucking. ’ - |

Discussion :
While this proceeding was reopened for the ‘pin:pose of
determining if Alhambra Trucking Co. has failed to comply izi whole
or in part with ordering paragraph 4 of Decision No. 64908, this
respoodent argued that this issue could not be resolved without
taking into consideration ordering paragraph 5 of said decision.
This argument raised the secondary issue of whether or not the
statute of limitations was a valid defense for not cbmplyi_ng' fully
with the Commission's "pay" order. Staff counsel took the position
that there was no statute of limitations to an order made by the
Coxmission. _
Ordering paragraphs 4 and 5 of Decision No. 64908 read
as follows: o
"4. Alhambra Trucking Co. shall review its records

relating to all tramsportation performed in behalf of

Black Diamond Coupany whereir Alhambra Trucking Co.

exployed other carriers to effect such transportation

between July 1, 1960, and the effective date of this

order, and shall pay to such other carriers the difference

between the lawful minimum rates and charges applicable

to such tramsportation and the amownt previously paid to
such other carriers.” .
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"5. Truckinz Unlimited amd J. A. Stafford Trucking
skall review their records relating to all transportation
wherein they were enmgaged by Alhambra Trucking Co. to
transport property in behalf of Black Diamond Company
between July 1, 1960, and the effective date of this order
for the purposc of ascertaining the lawful minimum rates
for such transportation, and shall take such action,
including legal action, as may be necessary to collect
the difference between the lawful minimum rates and the
amounts they received for such transportation."

Ihe respondent, Alhambra Trucking Co., buttressed its
argunment that once the respondents in ordering paragraph 5> of the

above decision filed actions in courts of comﬁetenc jurisdictionvto

collect the difference between the lawful minimum rates and the
amounts they received for such transportationm, respondeﬁt’Alhémbra
Trucking Co. was not precluded from raising in the courts the
statute of limitations as a bar to the pxyment:' of \the:sé- disputed
charges. | o
Findings and Conclusions 

We hold that an order of the Coﬁmissibn continues in
force either for the period designated in it or until chépged or
abrogated by the Commission, and that the Commission can :eScind;'
alter, or amend any order or decision made by'if; (Pub. Utils.
Code Secs. 1705 and 1708.) An applicable statute of‘limitation

might bar a court suit to collect undercharges.(institutéd‘pursuant.

to orxdering paragraph 5 of Decision No. 64908), but such a statute
of limitation would not operate'to~terminate_the obligatién.of
Albambra Trucking to pay the undercharges in accordanée with
ordering paragraph 4 of Deéision No. 64908;  Orderihg parégréphs

4 and 5 are separzte orders and.are not,dependepthnfeéchfotber.,
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-We find that Alhambra Trucking Co. has 'failed'-to_ comply "
with ordering paragraph 4 of Decision No. €4908. | Howeve:, since
Alhambra Trucking Co., in good faith, as a defemse in the court:
action filed by Trucking Unlimited, relied upon the etatute of
limitations for not complying with said ord’er, the Commission will
not ixpose any further sanction. o

After submission of the reopened proceeding, and by‘ |
letter of April 26, 1966, counsel advised that Alhambra has offered
and Trucking Unlimited has agreed to accept $19, 000 :f.n settlement of
the court litigation. In offering this amount Alhambra d sregards
any statute of limitatioms, as its audit disclosed approxmately
that amount to be due. The letter of April 26, 1966 is hereby
made 2 part of the record as Exhibit No. 124A. Under the e:'.rcm-
stances the Commission has no objection to the proposed" settlement.

Pursuant to Decision No. 64968, Alhembra Trucking f:’.led
an zudit with the Commission showing undercharges of $1,340.39 as
to J. A. Stafford Trucking Co. (Stafford’s corres’pén’dfn’g‘ audit
showed $1,975.84, but the record herein is not suffn’.oient to |
establish that Stafford's higher amount is correet; ve therefore
adopt Alhambra's aad:.t for the purposes of th:x.s decision- )7
Stafford's determination to sue in Small Clains Court for on.ly $200
appears to have been made on the advice of its attorney tbat all
but $200 was barred by the applicable statute of limitation. As
we have pointed out, however, it does not follow tbg.t any sx.ca "
statute of limftatfon would terminate the o'bligat:’.on of AJhambra
Trucking to pay the amount of the wdercharges in obedfence to .
orcering paragrapa & of Decision No. 64508. | |
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Accordingly we £ind that Alhswbra 'Iruckiﬁg, pursuant
to ordering paragraph 4 of Decision No. 64908 and its own .
audit, is obligated to pay $1,340.39 to J. A. Stafford Trucking Co.
Based upon the foregoing; the Commission conclud‘és t:hat
Alhambra Trucking Co. should pay $19,000 to Trucking Unlimited and
should pay $1,340.3¢ to J. A. Stafford Trucking Co. Alhambra

Trucking Co. should report to the Commission when it has made :
such payments. |

IT IS ORDERED that: o , |
1. Albambra Trucking Co. shall pay $19,000 to Trucking

Unlimited. L

2. Albambra Trucking Co. shall pay $1,340.39 to J. A.
Stafford Trueking Co. - o

3. Alhambra Trucking Co. shall file a report within sixty
days after the effective date of this decision .of the action
taken to pay the amoumts set forth in this order.

4. In the event payinents referred to in ordering paragraphs
1 and 2 of this decision have not been made within ninety déys
after the effective date of this oxder, Alhambra Trucking Co. 7
shall file with the Commission on the fﬁ:st Monday -6f ' eéchv ﬁdntﬁ
after the end of said ninety days a report of the amounts rempaining
to be paid and the action ta::en ‘to pay such amounts, 3mt11 such
anowts hzve been paid in full ox until further order of the ‘
Commission. |
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The Secretary of the Commissfon is directed to cause
pexrsonal service of this order to be made.upon Alﬁambra'Irucking Co.
and Trucking Unlimited The effective date of this oxder as to
eachk of these respondentsrshall be twenty days after the completion '
of such service. | | | o

Dated at ___ SmFramches  , Celifornia, this /&
day of JULY , 1966. | o

iCommiésicnersfz-

Comi.,s.'.onor ws.lliam M. Bcnnof.t.. boin.g ‘

noces..a.r..ly absent, did'not participate.. o

in the dis;os:.uon or this proceod.uw.. -




