Decision No. 7“l9€2[

BEFORE THE PUBLIC UTTLITIES COMMISSION OF THE STATE OF CALIFORNIA

Investigation for the purpose of )

establishing a list for the year ) .

1966 of railroad grade crossings

of city streets or county roads Case No. 8244 ,
mOSt urgently in need of separa- Filed August 10, 1965
tion, or existing separations in g
need of alteration or reconstruc-

tion as contemplated by Section

lgg'of the Streets and Eighway

Code.

George D. Moe, Melvin R. Dykman and Joseph C.
Easley, for the State of Californiz,
Department of Public Works, Division
of Highways; Warren P. Marsden, for Sam
Francisco Bay Area Rapid iransit District;
Jawes P. 0'Drain, for the City of Richmond;
John W. Scanlan, for the City of Hayward;
Harold S. Lentz, for the Southern Pacific
Company; and Neal W. McCrory, for The
Atchison, Topeka and Sante re Railway
Company, interested parties.

Vincent V. MacKenzie and William L. Oliver,
for the Commission staft.

OPINION ON REHEARING

By Decision No. 70134, dated December 21,\1965; the
Commission establisbed a list for the year 1966 of.railrogd‘gxade,
erossings of city streets or county roads most urgently in.neéd of“
separation, or existing separations in need of-altgra:ion Or recon~
struction as contemplated by Section-189‘6f'ﬁhe Streét#“andiﬂighﬁaf6'
Code. | . | .__ .

On January 3, 19€6 a peti:ioﬁ for rehearing,was‘filed by
the State of California, Department‘of Ptblic’Wbrks;réquéséing
oral argument. By its order dated January 25, 1966,‘the”cbmmi33ion
granted rebearing limited to oral argument on the issue,of the_n
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effect of Bay Area Rapid Transit conscruction on the determination
of priorities in establishment of the grade-separation priority
list.

Oral argument was held before Examiner Daly on April 12,
1966, at San Francisco, and the matter was submitted. | |

According to the Department of Public Works five crossings
in the City of Rickmond and five crossings in the City of Hayward are
rot eligible for listings om the priority list because the sole pur-
pose of said separations is assertedly'to~obtaiﬁ railroad and state
funds for the benefit of Baj‘Area Rapid Transit (BART).

The crossings in question are as follows:

City of Richmond

Prioxdi Cross . ‘
No. = I\To.:ing Street Railroad

1 A-15.6 Kearney Street Southern Pacific

> A=15.1 Barrett Avenue Southern Pacific

21 2K=-2.5 35th Street The A.T.& S.F.Ry Co.
31 A-14.5 23rd Street Southern Pacific
41 A-13.8 Cutting Boulevard Southern Pacific

City of Hayward

16 4-23,2 Tennyson Road Western Pacific
20 4-21.9 Harder Road Westexrn Pacific
22 4=21.3 Orchard Avenue Westexrn Pacific -
25 4=-20.4 "C" Street Westexrn Pacific
26 4=~23.9-B Industrial Parkway Western Paczfzc

During the course of the origznal hearing BARr appeared in
support of these separations, which for the most part«would-have-to
be extended to include the paralleliﬁg facilities‘of‘BARI It was
established that BART would concribute the additional cost required

to extend the separation, as well as»the full share of the Citxes
of Richmond and Bayward.

The Department of Public Works argues that BART's proposal
to furnish the Citie;' share of the c¢ost is a subterfuge‘qf the law

in that said crossings are not pow urgently in meed of separation
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and that the proposed separ“t ions are oceasioned only to
2ccommodate the construction of BART. It further argves that such
construction will d eplete the: funds availsble to *he detrimen. of
cities, cocntxes and separatiom of graae d‘s.rxctc whose’ nomznatﬁd
crossings are lower on the list. ‘ ,

The Cities of Richmond and Hayw»rd srgse that the priori-
ties of the grade crossings in questzon were estab’ished upon’*he
merits without regard to the fac;litxes to be constructed by BARI

The Department of Publ;c Woxks readily admlts that it
would have mo quarrel with the-pricrzty list if the Cities of
Richmond and Hayward were paying for their share of the cost with V//
funde other than those received ffcm.BARI; however, itjcited 20
autboxity where the contribution by BART ean be said to be unlewful.
Neither Section 189 mor Section 196 of the Streets and Highwsys Code
places limitations upon. the meanS'by:which local'agcncieS'rsise
their share of the cost.

The Ccmmission, in its determination of the lisc, Zollowed
the same practice that it has iz past years. 2ximary consideration
was giver to "peed" as evidenced by ‘such fectors as traffic, cost,
aceident recoxd, state of readimess, potential trefflc, positio and -
relatmon To city street pattern, rclatlon to ruilroad ooeratlons,
avallab;e alternate routes, accident potential 2nd veh;cusar dclay;
In evsluat;ng the finzncial aspects the Commission has givcn no’
comsideration to the source of rhe fﬁﬁds, but only co~:hcirvaVa£1a—
“odlity. h

| Of the crossings hexein considered only Kearney Street z22d
Barrett Avenue crossings ceme withdn the first 15 on the p:ib:it§
list. As a practical matter the emnusl allocation of funds has
noever covered more than nine crossings mor gonme beyoﬁd the twcnt??

first érossing on the list. In many instances where a. crossing
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£alls chort of meeting ome or more of the requirements, including

the availability of funds, the Commission has placed such nominations
low on the list, kmowing that such crossings will not receiﬁevan |
allocation during the year the 1list is in effect. The purpose of
anzually establishing the priority list is to encourage *he correc-
tion of deficiencies and renomivating such crossings for the'énsding
year. The Kearmey Street and Barrett Avenue crossingthave-Been
placed very low on the priority list for several years beceuse the
City of Richmond did not have fumds available. TI=a all other "eﬂpeccs
the need for separating said- c'osoings has been well ostaolishna.

- The Commission finds that: -

1. Neither Section 189 nox Section 190 of the Streets énd
Highways Code places limitations upon the meazns by which 1ocal
agencies raise their share of the project cost,

2. The priorities of the grade crossings in issue were estab-
ilsked vpon the merits without regard =o the facilities to be con-
stzucted by the Bay Area Rapid Tramsit ﬁistriét; |

3. The proposed construction of the grade separations in issue ¢////
has no unlawful or unjust effect upon the determination of p:ior?‘
ities in establishing the grade separation 1fst for the year 1966-

The Commission concludes that the priorlty list e«tablz

by'Decmsion No. 70134 should remain in fell forcc and effect.




ORDER ON REHEARING

IT IS ORDERED that Decision No. 70134 is affirmed and the
priority list established therein is in full force and“--éf:fect'. B

The effective date of this order shall be ‘t':went:'yf'day‘s
after the date hereof. o

Dated at San Francize , California, this /27 day

of JULY. ». 1966,
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BEFORE THE PUBLIC UTILITIES CONWISSIOV "OF ‘THE STAEE OF’CALIFORNIAV:

Investigation for the purpose of
establishing & list £or the year
1966 of radlroad grade crossings
of ¢ity streets oy county roads

- most umgently in need of Separa-
tion, or existing separations in
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Code. - - . ‘
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m:ssm\"rme OPINION OF COMMISSIONER GROVER

I dissent. The high priority given the Keamey and Barpett
crossifg{is not justzfzed. O{dmarn.ly we would not be concerned w:.th»
‘where a city gets the money for its share of crossing costs, but -Sectn.on ,
190 of the Streets and Highways Code contains an 'import:ant_ exqg@t_ion:
railroads. The state fund, in effect, pays half of the cost g_ft_eg ‘
railroad contributions are dedz.cted. The suggestion thaf: because .‘ BARI:

is publ:‘.cly' owned it is not a ”réilroad corpora‘-ion” w:ithin th:e"rneaning .
of Sect.:i_dh 190 is vasound. The statute s concerned m‘ch gasoln.ne tax

expendi*ums in relation to railroad expe’xd::-ures, T weighs the :z.nterest

the motor veh:.cle public against The interest of the ::'a:.lroad pu.bl:.c.
The fact that BART is a publicly omed railroad has no bear:z.ng on the
p*ope" disposition of gasolme tax vevenues. |

. Wholly aside from any :I.egal “eqz.a.remem, the assxgnment o~c

| high priopity to a city which will not expend its own fund... 1gnoresﬁ
critical factual element :"m the priority pMess. It there were enodgh>
state ﬂo*xcy for all needed crossings, we cou.'l.d legzt:.mately limit our
co'xce"“t to the particular need for each one. But "he state’s contmbut;on‘ |
is lmsed -- we are not deciding need in the abg“act: but relative need.
In det ermmmg such ..eed we should consider the w:z.ZI.‘L:.ngness of the c:Lty
to expend its own funds. Such willingness is. probat::.ve. o

Section 189 calls upon this Commd.ssion to consider also the |
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pOSSlb:Ll:Lty of financing ° *under the prov:.szons of th::.s code" | BART*

""z: to the c:x.ty ‘is not the kind of fmanc:.ng there. contemplated I

should not be allowed to control our dec:.s.uon. ‘

Zz/pw Z/%m.
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