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Decision No. __ 7_0_9_6_1_ 

BEFORE 'mE PUBLIC UTILITIES COMMISSION OF THE' STAl'EOF CALIFORNIA 

Investigation for ehe purpOse of ) 
establishing a list for the yea. ) 
1966 of railroad grade crossings 
of city streets or county roads 
most urgently in need of separa­
tion~ or existing separatioll$ 1:1 
need of alteration or reconstruc­
tion as contemplated by Section 

Case No. 8244 
Filed.August lO~ 1965 

189 of the Streets ant! Highway 
Code. 

George D. M~, Melvin R. Dykman and Joseph C. 
Easley,. for the State of Californ1a., 
Department of Public Works~ Division 
of Highways; Warren P. Marsden, for San 
Francisco Bay Area Rap~d ~ransit District; 
James P. O'Drain, for the City of Richmond; 
John w. SCanlan, for the City of Hayward; 
Harold. S. Lentz, for the Southern Pacific 
Company; and Neal W. McCrory, for The 
Atchison, TopelQ and sante Fe Railway 
Company, interested parties. 

Vincent V. MacKenzie and 'William L. Oliver, 
for the COmmissiOn statt. 

OPINION ON REHEP.RING 

By Decision No. 70134, dated December 21, 1965, the 

Commission established a list for the year 1966 of railroad grade 

crossings of city streets or county roads most urgently in need' of: 

separation, or' existing separations in need of alteration or recox:.­

struction as contemplated by Section 189 of the Streets and: Highways 

Code. 

On January 3, 19&6 a pet:i.tion for rel':earingw4s ,filed by 

the State of CalifOrnia, Department of Public Works, requesting 

oral arg\lID.ent. By its order dated .January 25, lS66,the Commission 

granted rehearing limited to oral a=gument on the issue of.the 
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effect: of Bay Area Rapid 'Xransit construction on the determination 

of priorities in establis'bment of the gra.de- separation priority 

list .. 

Oral argument was. beld before Examiner Daly on' April 12, 

1966, at $au Francisco, ancl the matter was submitted. 
. '. 

According to the Department of Public Works five crossings 

in the City of Richmo1ld and five erossings in the ci.ty of Hayward are 

not eligible for listings on the priority list because the sole' pur­

pose of said separations is assertedlyto obtain railroad and state 

funds for the benefit of Bay Area Rapid Transit (BART). 

'!b.eerossiDgs in question are as.follows: 

Ci~ of Richmond 

Priority Crossing 
Street Railroad No. No. 

1 A-15.6 Kearney Street Southern Pacific 
S A-1S.l Barrett Avenue Southern Pacific 

21 2K-2.S 35th Street The A.T.& S.F.Ry Co. 31 A-14.S 23rd Street Southern Pacific 41 A-13.8 Cutting Boulevard Southern Pacific . 

Ci~ of Ha~ard 

16 4-23.2 Tennyson Road Western P<l.cific 20 4-21.9 Harder Road Western Pacific 
22 4-21.3 Orchard Avenue Western Pacific 
2S 4-20.4 "c" Street Wes1:ern Pacific 26 4-23-.9-B Industrial Parkway Western Pacific 

During the course of the original hearing BA..'!U" appeared in 

support of these separations, which for the most partwoulahave to. 

be extended to include the parallel:tng fae:tl:tties of BART. It was 

established that BARXwould contribute the additional cost required 

to extend the separation, as well as the full share of the Cities' 

of Richmo1ld and Hayward. 

The Department of Public Works argues that BART's proposal 

to furnish the Cities' share of the cost is a subterfuge of the law 

in that said crossings are 1lot now urgently in need of separation 
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and that 'the proposed separ~tions are oceasioocdonly to ' 

accommodate the constr1.t~tion of'BARX~ It further argQ,es that such 
, , 

construction will deplete the:funds-available to the detrfmen: of 
I 

cities, coanties and se?,aratiO!l of, grade. dis:rietz,. whose nomillat~c! 

crossings are lower on the list. 

The Cities of Ricbmon~and Raywzrd ug-I.le that the priorl-
. -

ties of the grade crossings in question were established ~~on the 
. ','. ~ 

merits 'Withou~ res:n:d to the facilities to be constructed' by BART. 

The Department of Public Works readily admits that it 

would have no quarrel with the 'priority list if the Cities of 

P..icbmond and Rayw'<J.:rd were paying for their share of the cost w.i..th 

funds other than those received from BART; however,. it cited :1.<> 

~ut:hority where the contribution by BAIt! can be said to be unlMU1. 

Neither Section 189 nor Section 190 of ~te Streets and Highways Code 
, , 

places li:nitations upon the mea1:..S'by which local 'agencies raise 

their share of the cost. 

The Commission, in its c.etermintl.tion of the lis'c,followed 

the same practice that i~ ,bas i:. past: years. '2r.:.mary cO:isid.erat:ion 

was given to "need" as evidenced by such fc::ctors as trafficl> cos't, 

accident record, st:ate of readiness, potential tra.ffic, positio'C. .and 

rela~ion 'to city stree~ pattern, rel~tion to r~ilroad oper~ticns> 

available alternate routes, accident potential end vehicu!ar delay. 

I:l ev.a.luatiDg the financial aspects the Co1:mnission has giv~no' 

co:l.SideratiO'!l to. :hc souzee of the funds,. but: only to' their availa-

'bility~ 

Of thP- crossings he~ein considered only Kearney Street ~:d 

Ba.:l:ett Avenue crossbgs e.=:e within -:he first 15 on the priority 

list. As a practical matter the amuel allocation of funds' luis 
, 

never covered more than nine crossings nor gone beyond the twenty-

first crossing. on t!le list. In many: instances where ,q, crossing. 
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falls chort of meeting one or more of the requirements ~ including 

the availabi.lity of funds ~ the Cormniss:[on bas pls.ced such nominations 

low on the list~ knowing that such crossings will not receive an 

alloca~ion during the year the list' is in effect. the purpo::;e of 

an::.ually establishing the priority list is to encourage ~e correc­

tion of deficiencies and renominating such crossings for the~~g 

yea:. 'Ib.e Kearney Street and' Barrett Avenue crossings: have beo 

placed very low on ~e priority list for sever~l ye:;trs Oece$e the 

City of Ricbmond did 'Cot have fundS. available. I:l- ~ll other =e::~cts 

the need for separating said"'c:ossixlgs 'MS been well es'tab-lish~ci.. 

Tbe Cottmission finds that,: 

1. Neither Section 189 nor Section 190 of ~he S~reets and 

Highways Code places limitations upon, the mea:l.S by which local 

agencies raise their share of the project cost. 

2. The priorities of the grade crossings in issue were estab­

lis:ee upon the merits ~N.ithout regard ~o the facilities tobc con­

struc-:ed by the :say Area Rapid Transit District. 

S. '!he proposed construction o~ the grade separations in isS'>", / 

has no unlawful or unjust effect upon the determination of prior-

it~es in establishing the grade separation list for the year 1966. 

The Commission concludes that the p~ority list e~tabl!she~ 

by Decision No. 70134 should remain in fell farce and effeet~ 
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ORDER ON REHEARING 

IT IS ORDERED that Decision No.. 70134· 1$' affil:med and the 

priority list established therein is in fall force and'effect. 

The effective date of this order shall be twenty days 

after the date hereof. 

Dated at __ ....::&1IIiI1'I .... Fra.c.m'nw;m~·'I;I;ICQL-..._' California,thi.$, /;J~ day 

of --_'JM!lU~\,Y';-__ 'h 1966,. 
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Decision No. 7096~ 
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BEFORE tHE PUBLIC utILITIES CO~SSION 'OF'l'EE STATE OF CAL:tFORL"r.tA .. 

Investigation for the p~se of ) 
establis~~g a list for the·year ) 
1966, of railroad grade cross~~gs ) 
of city streets or- cou..~t:y roads ) 
most'u'!'9'e:it~y i..~ need of separa- ) 
tion, . or existing separations i."'I. ) 
need of alteration or reconstruc- ) 
tion as _contemp~ated by Section· ) 
189 of the . Streets and Highway ) 
Code. ) 

) 

Case No •. 8244 
FUed August ~O, 1965 

DISSENTING OPTh"ION OF COMMISSIONER GROVER' 

. I dissen-:. The hig~riOrity given the Kearney and Barrett 

crosSi.~iS not justified . .:t!~i.~ariJ.Y we wouid not be concerned with ' 

where a city gets the money for its share of crossing costs, but Section 

190 of the St-reets and Highways Code contains an importa.~t exc:eption: 

railroads. The state fund, i.."'l. effect, pays haJ.f of the cost after 

railroad 'Contributions are deducted. The suggestion that because BARr 

is publicly ow:-.ed it is not a T'railroad corporationTr within the meaning 

of Section 190 is u."'l.sou..~d. The statute is concerned with gasoline tax 

expe:lditur,es i.."'l. re~ation to :,aiJ.road expendi'tUres; it weighs the :L."'l.ter-est 

of the motor ve."'ticle public agai..."'l.St the ~~terest of the railroad public' • 

The fact that BARl' is a publicly owned rail...-oad has no beari.~g. on the 

prop~ disposition." of gasoline tax revenues . 

. Wholly aside from any legoJ. req:uirement, the assigTlmentof a 

high priority to a city which will not expend its own funds ignores, a 

critical factual element i.."'l. the priority process. If there were enoughc 

state moncy for all needed crossi..~gs, we could legitimately limit ou~ 

concern to the pa..""tiC"..uar need for each one. But· the statet scontribution 

is limited -- we are not decidi..~9' need il'l the abstract but relative need. 

I!"I. determi."\i..~9' such !"I.eed, we should co~ider the rillingness. of the city 

to expend its Ow:1. funds. Such willingness is probative. 

Section 189 calls upon this Commission to consiaer also, the 
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possibility of financing ~tmder th~ provisions of this codeTr • Emf s 

," .. ~ 
~ , , , , 

g:et to the city "is not' the kind of fi."'lanei.."'l9' ther,e, contemplated. It . 

should not be allowed to control our decision. 


