: 3;'{:Decision No. 71267 | L Ruﬂiﬁ&&
BEI-'ORE :ma PUBLIC UTILITIES COMMISSION OF THE STATE OF CALTFORNIA

Case No. 8312
S ' Filed December 3, 1965

. “'rhe Pac‘lfic 'J.‘elephone and ; ‘ :
i""Telegraph Company

Defendant:.

Rodolfo Cortez, in propria persona.

Arthur T. George & Pillsbury, Madison and Sutro, by
Richard W. Odgers, fox defendant.

OPIN IiO'N’

Complainant asks this Commission to cancel a classified
| --directory advert:.sing contract entered into between complainant and
defendant, to relieve complainant of the chaxges incurred under the
| ‘;_;""-contract, and for such otb.er relief as may be granted. Defendant
A, has answered, deny:t.ng the material allegations of the complaint,
“and has £iled 2 motlon to disniss the complaint on the grownd that
s it is 'barred by Sect:l’.on 735 of the Public Utilities Code (cwo-yeax
"fstat:ute of limitations) .
N . The matter was heard before Examinexr Robert Barnett on.

| March 15 and” 23 1956 at Los Angeles and was suvbmitted on the
_j"latter date- ”

. ',-_rj_(:omplainmt‘s Testimo ny. .
Complainant testified as follows: ,
In 1962 he opmed a sto:e. to sell used cloth:!.ng He obtained
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business telei:hone service from defendant and placed a large ad
(1/8 page), similar to those of some of his competitors, in the
1962 classified directory to advertise his business. He also had
‘e smaller ad. The laxge ad showed h:Ls business telephone number
SR (463-2141) and bis residence telephorie mmber (No 4-1818). Busi-
‘ --v‘_‘ness w_as'bad in bis first year of operations. When the time came
to remewtbe advertising for the forthcoming 1963 classified direc-
L ""tory:, ';:“.efendant’sf salesman called on him. The salesman recommended
that he contimue with the same size ads fo the 1963 directory as in
 the 1962 dizectory, but he said that he only vanted one small ad.
| The salesman said that that was wrong; if he took a large ad it
L _« would‘be tﬁe only large ad on the page in the new directory. EHe
- accepted the ‘salesman’s recommendation and placed an oxder for a
large ad (l/ 8 page) and a small ad. The cost of the large ad’ was
i _-.$7o per month.
‘ ‘ B Upon h:!.s reeei.pt of the 1963 classified directory (sometime
" between July 26 and August 4, 1963), he discovered that the same
‘._:large ads as appeared in the 1962 directory appeared in the 1963
d:!irectory. Two months after the 1963 d:x.rectory had been issued with
o .'v"_'business still bad, he came to the Commissfon's Customer Service
[ _Um.t: for advice on how to stop the cha.rges for the large ad. He was
L a.dv:[sed to ehange bis business telephone number. He did so and
, “ ‘.‘elso requested that the telephone company not refexr calls from the
i _-“old number (463-2141) to the new number (463-5603); the telephone
K eompany eomplied However, he still was eharged for the large ad.
| He aga:.n c:omplained abour this charge and the company began refer-
: f':'ring calls from his old number to his new rmmber. Defendant gave.
'Z,r"";f-._':_ihim a credit on his advert:.sing charge for t.b.e tirze there was ro
v:’referral He rried to negotiate d:.reccly with the company to obra:.n
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e ‘r'eliéfﬂ from the advertising chargés\ but was told that he had to
; _‘ payw'the charges in full oxr go out of business. A few days later
' N 'defendant apparently unsolicited, changed his business telephone
_, mmber back. to 463-2141. Unfortunately, complainant had already
b | changed his business cards and si@s to show the 453-6603 number.
| 'YAfter, the change) back to 463-2141, persons who ca.lled;463-66037
we:e ﬁ:efefxed‘ to-“_ a number in Burbank rather tham to 463-2141. EHe
" thed filed a complaint against defendamt (Case No. 8252 filed
 bugust 19, 1965)vhich was dfsuisced, after his failure to amend,
T for noncompliance with the Comm.ssion $ Rules of Procedure.
‘ (Decision No. 69839 dated Octobex 26 1965.)
: | During this period defendant assigned his delinquent ac~
count to a collection agency. This agency filed suit against him
© in thicipal Court and attached his bank account. He pald $75 to
H the collec.t:f.on agency to release the attachment. This $75 is the
I E only money paid by him to defendant for advertising in the 1963
: | classified da.rectory. - He finally closed his used clothing busi-
ness :tn September, 1965. |
| On cross-examination he stated that there were at least
o twenty other’ used clothes dealers in Los Angeles. One of these
-~-competitors, Celebrities Apparel is located across the street
from h:Ls p‘.!.ace of business.‘ After entering into the agreement for
) _;'the 1963 directory advertising, be asked someone at Celebrities
V""';*l-'Apparel :Lf they were going to cancel their la::ge ad in the classi-
o field d:f.rectory. Be was told that it was not definite whether or
"‘".']not the large ad would be canceled.
| . Ee testified that in 1964 8, d:f.rectory salesman - (not the
 same person vho called on hin in 1963) also stated that if he
S .ordea:ed a l.a.r.ge ad in the 1964 directory it would be tke only large

ad on the Page. He did not order a large ad.




Conq:la:!.nant"s wife testified that she wes present in
1963 when defcndant's salesman promised her husband that his large
ad would ‘be the only 1 rge ad on the psge.
Defendant’s Testimony
. - Defe.ndant’s classified d_.recto*y edvertisirg salesman,
- who called on complainant in 1963, testified as follows:
"Be is one of more them 100 salesmen selling clacsified adv...rt:.sing.
: complainan;’s store is in his terxitory, as is Czlebzlties Apparel.
s " On January il,. 1963 he sold a large ad to Celebrzities Apparel.
. Early in 1963 he called on complainant several tizes in order to
se.il' h:f.:n classified advertising. He recommended that compla:inant
_ imp:ove ‘his 1962 large ad with additional art work; complainant
agreed and on February 28, 1963 complainant signed a contract for a
large classif:.ed ad. The comission on this ad was less than $10.
About Apr:!.l 1 1963 complainant notified defemdant that the large
' ad should be canceled He went out to complainant’s place of busi-
| ness and. persuadcd him not to cancel. At no time did he promise
G complai.'nmt that complainent's ad would be the only large ad on the
page.. Be added that May 3, 1963 was the cut-off date for changing
a class:.f:.ed ad and that a salesman who misrepresents facts to a

a _costomer is subject to dismissal.
Other witnesses for defendant testified that referral ser-
v:Lce was started after complamant s telephone number was changed to

R 463-6603 because complainant’s residemce telepbome was listed in the
ad and 'because the business was still going on; that defendant has
no record of complainant ever stating to an employee of defendant,

| prior o ﬁ.ling a complaint with the Commission, that a misrepresen-

= - tation was involved in his ordex for a classified ad' ‘and that




o d:trecx":ary advertising salesmen only call on accounts in their own
B . The salesman for the 1964 directory whose :territory en-
| compassed complainant's place of business testified that he ncve:;:
 » . saw complainant before this hearing, mever spoke to complainant, ‘1
. and mever visited complainant's place of busimess.

'14Disctésion~

‘Defendant £iled a motion to dismiss the complaint om the
g;Ot]‘xnd that complainant’s cause of action is barred by Section
Bt 735"/ : of the Public Utilities Code. We agree.'

Complainant requests, in substance, that defendant's
Vchargcs" for directory advertising be canceled. These charges amount
" to approximstely $840, of which complainant has paid $75. In

generél‘,” the Commission is not 2 body charged with the enforcement

_of private contracts and mo facts have been adduced which suggest
* thet this case involves zn exception to the general rule. gjomver,
- ‘we can award reparation (Public Utilities Code Scetion 734) for

o the amount ‘_of,money unreasonzbly collected from 2 ratepayer by a

I Te..All complaints for damagcs resulting from = violatiom of any

of the provisions of this part, oxecpt Scetions 494 and 532,
shall either be filed with the commission, or where concurrent
jurisdiction of the causc of action is vested by the Constitution
and ‘laws of this State iIn the courts, in any court of competent
Jurisdiction, within two ycars from the time the causce of action
accxues, and mot after.’ |

- ™When complaint has been mode to the commission concerning any

- rote for -any product or commodity furmished ox scrviee performed

- by any public utility, and the commission has found, after in-

- vestigation, that the public utility has chorged an unrezsomable,
excessive, or discriminstory amount thexefor in violation of any
of the provisions of this part, the commission may order that the
public utility moke due reperation to the complainmmt thoexefor,
with interest from the date of collection if no discrimination
will xesult from such reparationm....”




- utility for utility services improperly furnished. (Sec Penmsloza v.

,',"V‘A.-P.-‘I‘,&'r,?Dec. No. 69392, in Case No. 3091, Dated July 13, 1965.)

'In tb:.s case our repm:c.tion jurisdiction is limited to the $75

'Pa.‘im -

 The statute of limitations governing z'Cpar...t:.on claims
) o ':‘.'s ‘two yeaxs. (Pu‘bl:Lc Utilitics Code Scetion 735.) This complaint
" wes filed December 3, 1965. 1If & false stetement concerming
"”"‘compla.mant s directory advertising was mede (2nd becsuse of the

‘ nature of our disposition of this case wc do not reach that

"_'-‘question), it was made before My 4, 1963. Complainant would mot
have: been sware of the truth or folsity of statements mede to him
| 'by defendant's directory salesmen wntil the classified dixectory

was :I.smcd betwecn July 26 and August 4, 1963. Therefore,
3 complainant's cause of ‘.ct:.on accrued no later than August 4, 1963

t‘:], : -and- was barred two yem:s later. The compl...int filed December 3, 1965

is ba:rred by the statute of limitations.

'Findmgs of Fact .

1. This couq:la:‘.nt, £iled December 3, 1265, alleges, in

. substance, thet defendant made & misrepresentation of fact which

= induccd complainant to purchase clessified advertising. Complain-

- ﬂ ant's evidence showed that he paid $75 towexd tne cherges for the

"_".a.dvertis:.ng. Based on these ellegations, his request for & refund
. of“-.RSaid, $75 properly invokes our reparation jurisdic::‘.on. :

2. The complaint is based upon a contract for classifiecd

o - _direct:ory advertising for the 1963 classified direcctory entered

AR into between co::xpl...:m...nt and defendant on Fobruary 28, 1963. This

. cont::e.ct could have been canceled by complamant at any time pr:.or to
;_._,‘May 4 1963 -




3, Any . Statements concerning complainant's contract for
,vclissified -&(.rectory advertiging for the 1963 classified directory
| made by defendant's salesman to complainant, the truth or falsity
of which is in digpute, occurred prior to May 4, 1963.

' 4. Complainant was not aware of the truth or falsity of
. statements made to bim by defendant’s salesman concerning bis

“ditectory advertisi.ng prior to the distribution of the 1963 classi-
N f:f.ed ditectory.

5. compla:bant 8 cause of action accrued or oxr before

| August 4, 1963, the last date when copies of the 1963 classified.
| 'd:{.tectory were distributed. At that time he knew, or reasonably

should have known, of the truth or falsity of statements made to

‘h:!.m by defe.ndant’s salesman.

6. '.l‘he complaint hezrein, having been filed December 3, 1965,

L 18 ha.tred by the two-year limitation of Public Utilities Code Sec-

t:t.on 735. .

o ' Based on the forego:{:ng findings of fact the Commission
| concludes that the complaiat should be dismissed.

ORDER
IT IS ORDERED that the complaint is dismissed.

o _ 'Ihe effective date of this oxder shall be twenty days
a.‘Et:et the date he.reof

" Dated at___ S Franciso California, this /5% _ day
et SEPTENBER . 1966. | |
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. _O ‘ T CODBISSIOners

1, being
sioner ‘Potor E. Mitchel
gzﬁsarl 1y absent. ‘cm not participale
1n tre Qisposition of this prococding.




