pe;cmon.m,_ _mxus ORMINM

BEFORE THE PUBLIC U’I'ILITIES COMMISSION OF THE STA.'.'L‘E OF CAI.IFORNm

Iovestigation on the Comiss:!.on s own
zotion into the operastions, rates and
practices of SPENCER TRUCK CO., doing
business as SPENCER TRUCK CO., INC.,
VERNON S, JENKINS, WILLIAM F. BOWLIN
doing 'bu.s:.ness as BOWLIN TRUCKING 'LINES
THOMAS N,! CCOPER and CHESTER L. COOPER,
doing bu....iness as COOPER TRANSPORT,
VINCENT GANDUGLIA TRUCKING, J. M. BOSS
and TARL SCENEIDER and JACK'H CORNWELL,
doixg busine..»s as C & S TRUCKING,

Case No. 8409
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John E. Shepard, for Spencexr 'rruck Co.3
anrsnaII E Smith Jr., for Estate of
iocomas N, Cooper and Ckester L. Cooper;
Vernon S. Jenkins: J. M. Boss; respondents.

Donald L. Rnowles, for Yeslie Talt Co.:

I, E. Carlton, for Morton Salt Co.;
lnterested part:!.es.

El:.no-e C. Moxgan and E. E Cahoon, for the
Comm.ssfon staff :

OPINION

By its order dated May 10 1966 the Commission ins":.tutcd
an imvestigatior into the" operations, rates and pract:’.ces of the
cbove-named respondents. , L -

A pubiic hearing was held before Bxaminer Gravelle on

July 13 1966 at Fresno. ,
| Re"pondenc Spencer ‘l‘ruck Co (Spencer) present'.!.y |
conducts operat:.ons pursuant to Racxial Highway Con:mon Carrier .
Pernit No. 10-5097, Higkwzy Contract Ca.rri.er Permit No. 10-5098 andl
City Carrier Pexmit No. 10-5799. Respondents Thomas X. Cooper and :
Chester L. Cooper (Cooper) hold Radial Hn.ghway Cozmon Ca.rr:.\_r
Pexrmit No. 10-9541. Pespondcnt Vernon S. J’enk:.::., (Jenkins) ho:.ds

Rad:.c.l E.xghway Comxon Carrier Permit No. -_;_0_9139., Respondent
J. M. Boss holds Radizl Hn.ghwa v Common Carrier Permit
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No. 50-3541 and Highway Contract Carrier Permit No. S0-4331.
Respondents Earl Schoeider and Jack H. Cornwell (C & $) hold.
Radial Highwey Common Carrier Permit No. 19- 56048.

Spencer has two terminals in Fresno; operated 65 pieces,
of rolling stock during August and September of 1965 and employed ‘
42 persons. It reported gross revenues of $597,'6951ffor‘ the year‘ ,
ending with the first quarter of 1966. Copi‘es‘. of the appro;;:riatel R
tari.ff and Distance Table No. 5 have been served upon Spencer.

From August 31, 1965 through September 3, 1965, a
representative of the Com:!.ss:t.on 8 Transportation Division checked~‘
Spencer's records at its terminal at 2501 Sunland Avenue, Fresno.
The period of review was February 1, 1965 through Angust 15 1965 .
'.L’hirty-five hundred freight bills. issued during sa:[d period were
examined, The underlying documents relating to fifty shipments
were taken from Spencer’s files and photocopied They were :’.ntro- _
duced :Ln evidence as E:du.bits Nos. 1 and 2 Said photocop:[es were
submitted to the Rate Analysis Unit of the Transportation Division“'
together with certain supplemental :Ln.formation gathered by the
staff representative, Based upon the data taken from the photo—
copies and the supplemental information rate stud:f.es were prepa.red
and introduced in evidence as Exhibits Nos. 3 through 16. A:Eter

wodification at the hearing said rate exh:!.'b:tts reflect undercharges \
- end underpayments. of $2,305.10. | -

While this proceeding nawes various res-pondents, counsel :

for the Commission staff indicated- in her opening statement that
the staff was primarily interested in and would introduce evidence’
conce-ning respondent Spencer. The other resPondents are earriers
e*ployed by Spencer as subkaulers who received less than the -

appl:x.cable miniomum rate from Spencer for trmsportation provided
for enti.t:f.es aff:‘.li.ated. with Spencer. 3
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Exhibits Nos. 6 and 9 were modified at the hearing by |
‘the Commission rate expert by deleting certa:tn alleged mdercbarges |
which involved the transportation of empty pallets. 'Ine- de}et:_tons«
were made on the basis that the pallets were not--the p’roperty-' of’
the party shown to be the shz.oper in said exh:x.‘b:.ts but in fact
belonged to another person. with the foregoi.ng delet:z.on made,
counsel. for respondent Spencer stipulated ‘that Exhibits Nos. :3'
tnrough 16 accurately set forth the transportation charge assesscd
by Spencer as well as what the rate expert believed to be the |
lowest applicable minimum rate and the d:f.fference- 'oetween. the two.
It was also stipulated that as of June 15, 1962 the permits beld
by Spencer contained what is commonly known as ‘a‘-snbhanl _re’str:'.ct:x'.on
whereby Spencer is required to pay su‘bhaulers.j thev'applicable‘“ ainie
mum rate when tramsporting the property of Food ‘Macbinerp* Corpo-

ation, N::’.agara Chemical Corporation or tb.e:f.r customers or

°upp1:£ers. Exbibits Nos. 15 and 16 reflect mstances in which
Spencer pa::.d to the other respondents here:.n something less than
the applicable minimm rate for such transportat:.on performed by

sa::.d other resmndents .

‘I‘he Commission rate expert testified that the undercha:ges
in Exhi‘bits Nos. 3 through 14 resulted from such things as

Spencer s misuse of classrf:'.cations and rates, failure to assess-
f£farail charges, improper consohdat:.on of shipments w:.thout '
benefit of proper written :.nstrnct:.ons and erroneous *ating No
cb.a...lcnge to the rating of the expert was made by Spencer. _ '_
rorgh the testhony of two of Spencer s off:.cers a:nd
its rate clerk,: .,a:.d respondent attempted to show that tne mproper‘
procedures reflected ir the staff exhi‘b:.ts were nnintentional and

o resn" ted from its misconception that its rating procednres were '
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proper. The misconception was based upon the fact‘ that . Spencer had

been investigated by a Commission representative some two-yesrs agof
and at that time Spencer was informed that "everything looked real
good" and that its 'procedurcs were in order ' Durmg eross- |
examination these witnesses adm.tted that they were unaware of
what was reviewed by the Commission represen..ative in the earlier
mvestigation. ' '
Counsel for Spencer argued that had: the Commission |
informed his client of the results of the present investigation
all erxrors would have been mmed:.ately corrected and that there
would have been no nced for the institution of a formal case and
a public hearing. In support of th:.s content:.on it was developed
that since the issuance of the Order Instituting Investigat:.on |
Spencer has emploved the services of a transportat on - consultant
- to review its recoxds eve"y three months, has. secured rail tar:.ffs s
1 2as. ‘commenced a system of double checkmg on all ratings and h.as
ceased to use the services of any subh_aulers. He admitted that |
the subbaulers must be paid but argued that mo fine should be
mposed by way of pun..sbment of Spencer._ |

Staff counsel po:.nted out- that there had been no defease
- to tke violations shown by the ev:.dence presented that notning
was proved by Spencer that wonld lead the Comm_:.ssion» to believe
it had been misled by a.--Conmission, repreSentative,‘ and " that_" even
if such a ::hing had oceurred the- Conmission ‘could’;‘: not*_l:e bound By_i
sueh misdirection. Ske recommended a fine in the amount of the
undercharges pursuant tox Public Utilities Code--‘ ’Sec'tionl'3'800{ in
the amomt of $1,405.95. She recommerded also an oxder that '
Speneer Pay the reSpondent snbhaulers $899 lS, be admonn.shed to

dete.cmine and bill the owner of empty pallets it transported and
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pay a fine of' $2 500 pursuant to Section 3774 ‘of: the Public

Utilities Code. ,
: A.fter consideration the Commission finds that-

1. Respondent Spencer '.L‘ruck Co. operntea pursuant to
Radial Highway Common Carrier Permit No. 10-5097 Highway Contract
Carrier Pemit No. 10-5093 and City Carrier Permit No-. 10-5799
each . of which contains the following restrict:.on'

 "™Whenever permittee engages other carriers for

the transportation of property of Food
Machinery Corporation or Niagara Chemical
Corporation, or the customers or suppliers of
Food Machirery Corporation or Niagara Chemical
Corporation, permittee shall not pay such car-
riers less than the minimum rates and charges

established by the Commission for the trans-

portatn.on actually performed by such other
carriers.”

2, Respondent Spencer ‘rruck Co. was served with the
sppropriate tariff and distance table. o | |
3. Respondent Spencer Truck Co. has charg‘ed‘ 1ess than :the"' o
lawfully prescribed min:z.mtm rate in the instances as’ set for*'h in
..:v:h.x.'nit<~ Nos. 3 through 14 resulting in mdercharges in the amount o
of $1, 405 95. o . _
4. Respondent Spencer Truck Co. paid snbhaulers less than
the applicable minimnm rate in the instances as set forth in-
E:ch::.b:.ts Nos. 15 and 16 resulting in 'balances due. to said sn‘o-
hanlers in the amount of $899. 15. | .
. Respondcnt Spence— Truck Co. transported six sh..pments
of expty pallets without charge. _ : .
Based upon the foregoing find:.ngs of lact, ..he Comission
cozcludes that respondent Spencer 'rruf-k Co. violated Sect:.ons
| 356& 3658 and 3737 of the Publ:.c Ut:.lita.os Code and |
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R that it should (1) pay & fine pursuant to Sectios. 3800«
of the Publie Utiliti.es Code in the aﬁount of $1, 405 9‘54
(2) be ordered ‘to pcy to the respondent subhaulers the
total sum of $899.15; (3) pay & fine pursuant to Sectn.on 3774 of
the Publ:tc Utilities Code in the amount of $500 and (4) cease
and desist from transporting shipments of empty pallets- without
assessing and collecting applicable tariff charges. B
The Commission expects that respondent Spencer Truck
Co. will proceed promptly, diligently and in good faith to Apursue‘ .
all reasonable measures *o collect the underc_harges‘ and‘,rexﬁit"the
amounts due the other respondents. The ysta.ff-'of' tﬁe : Comi'ssion
will make a subsequent fileld :aneStigat:[oﬁ thereof If tﬁere is |
.reason to believe that said respondent, or its attorney, h-as ‘oot
been diligent, or has mot taken all reasonable measures to
collect all undercharges and remit all amounts due the other
respondents, or bas not acted in good fa:!.th ‘the Commission w:tl" |
reopen this proceeding for the purpose of formally inquiring :[nto.. |
the circumstances and for the purpose of determining whether
- further sanctions should be imposed '

I‘IISORDERED that- o
b Respondent Spencer 'rruck Co. shall pay a fine of
$1 905.95 to this Commissi.on on or before the twentieth day after
ehe effective date of th:.s order. , _ . o
2; Respondent Spencer Truck Co. shall take sueh act:i.on,
:.ncluding legal action, as may be necessary to collect the
amounts of undercharges set. forth herein and shall notify the

Commission in writing upon the consxmation of such collections.
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3. Respondent Spencer Truck Co.. shall proceed promptly,
diligently and in good faith to pursue all reasonable measures to
collect the undercharges, and in the event undercharges ordered. -to‘ :
be collected by paragraph 2 of th:i.s order, or any part of such
undercharges, remain uncollected sixty days a.fter the effective
date of this order, respondent shall f:l.le wi.th the Commission, on
the first Monday of each month after the end of said: sixw days,

a report .of the undercharges remaining to be collected and spec:.- |
fying the action taken to colleet such undercharges, a.nd the
result of such action, until such nndercharges have been collected '
in full or umtil further orderr of the Counnission.’

4. Respondent Spencer Truck Co. shall. cease and ‘desist |
from charging and collecting compensation for the transportation
of property or for any service in connect:.on therewith :l’.n a o
lesser amount than the m:f.nimm rates and eharges prescribed by -
this Comission. ;. :

5. Respondent Spencer Truck Co shall pay to the respondents
hereinafter ll.sted the amounts opposite their respective names,

sald amounts constitut:’.ng the balance dne such reSpondents

because of the failure of Spencer Truck Co. to Pay such respondents
the applicable minixmm rate in compl:!.ance w:f.th the restriction '

contained in :!.ts permits~
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Resgondent | | Balancenue
Vernon S. Jenkins N | $307.91
William F. Bovwlta 92.14 '.

‘ 'rhomas N. Cooper and; S "'
Chester L. Cocper = 7e.s1

Vincent: Ganduglia o mar
J.M.Bess . o2 29;7." |

Earl Schneider and S S

Total 5899 151;:

6. In the event any payments to be made, as provi.ded :[n |
paragraph 5 of this order, remain unpaid s'.txty days after the
effective date of this order, respondent Spencer Truck Co’ shall
file with the Commission on the f:!.rst Monday of each month
thereafter a report’ setting forth the action talcen to pay' the
subhaulers and the result of such action until psyments_ h_sve
been made in full or until further order of the Commission.

~ 7. Respondent Spemcer Truck Co. shall cease and "desist' .
from paying to subhaulers less than the minimum rates’ and charges
established by the Comm:!’.ssion for transPortat:.on aetually per-
formed by such carriers for Food Machinery Corporation or Niagara' |
Chemical Coxporation or customers or suppliers of said corporations. .
c. Respondent Spencer Truck Co. shall. cease and des:'.st

from transporting sb.ipments of expty pallets without assessing
and collecting applicable tariff charges. | |




< €. 8409 <ﬁ!’]

The Secretary of the Commission is directed to cause
personal service of this order to be made upoh' respoﬁdents.,

The effective date of this order shall be twenty days after the |
completion of such service.. |

Dated at San Franelsco , California, this ﬂ aZZ é‘-C—--) ._ R
day of SEPTEMBER _, 1966 . I

- _Cqmmissione_::s
‘ Commissioner w:.lliam M. Bonnett boing ’

necessarily absent. did mot participate’ - o
An thc disposit:.on ot t.h:i.s proceodmg. o




