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 BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIS &

In the Matter of the Application of
TANNER MOTOR TOURS, LID. for &
certificate of public convenience . - : S
and necessity to operate as a - Application No. 47365
passengex stage corporation in.the ) (Filed February 26, 1965;
transportation of persons in sight~ )  Amended March 18, 1965)
seeing service in and around. the ) L e
City of Los Angeles. ; )

Application of SOUTHERN CALIFORNIA

| )
SIGHTSEEING COMPANY, INC. for ) ‘ ,
certificate of public convenience ) , - ‘ L
and necessity and asuthority to . Application No. 47382 .
establish fares and:to issue - (Filed Maxch 3, 1965;.

securities and application of Amended- June 4, 1965) .
GREYHOUND LINES, INC. to acquire T
control of SOUTHERN CALIFORNIA

SIGHTSEEING]COMPANY, INC..

John L. Hughes, for Tammer Motor Tours, Ltd., appli-
cant In ippIicacion No. 47365; Berol, Loughran and

- Geernaert, by Edward M. Berol and Bruce Geernaert,:
for Tanner Motor louxs, Ltd., protestant in
Application No. 47382. -

McCutchen, Doyle, Browm, Trautwmsn & Enersen, by
Willism W. Schwarzer and Craig McAtee, for Southern

ornla Sightseeing Company, Inc., applicant in
Application No. 47382.

Milton McKay and Howard Beardsley, for Southern
Californla Repid Transit District, protestant in
Application No. 47382, interested party in Appli-
cation No. 47365. ,

Leonard Swenscn, for Americen Tramsit, inc., protestant
In Application No. 47382. ‘

R. W. Russell, by K. D. Walpert, for the City of Los
An%gles, interested party Applications Nos.
47365 and 47382. ' -

Jsmes H. Lyons, for M &.M Charter Lines, interested
party in Appiications Nos. 47365 and 47382.

Heory E. Jordan end Louis Possmer, for the City of
47§§2 ach, interested party in Application No.

James H. L oné, for Airport Service, Inc. and Airport
Coach Service, interested parties.

Ivan McWhinney, for Alrportransit, interested party.

R. C. Wilsop, by Lorme Franklin £ |
Local 640,’in5t’:er : 3 » For Teamsters

Louis Possmer, for Long Beach Chamber of Commexce,
nterested party.

Fred Ballenger and Willism R. Kendall. for the
m_ s_sI’on staff. ~ o R
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IN}'rsz OPINTON

On May 20, 1966 the proposed. report of. Examiner Rlchard D.
Gravelle in the above-entxtled applmcatmon was filed Exceptions tovi
the proposed report were filed by Soutnern Californ;a Sigh eeing
Couwpany, iInc. (Southern), e June 9, 1966 Reply’to the exceptxons.7 |

was filed by Tamever Motor Tours, Ltd (Tanner) on- July-% 1;66

The Comzission has cons‘dered all of the evmdence of record~
herein, the statement of pooition of the partxes to the proceedrng,
the proposed report and the exceptlons and the replzes thereto._ The L
proposed report accurately sets‘forth the material issues ra;sed by :
the parties and the pleading. The Commr351on concurs in’ the dxscus-
sion sct forth in the propoccd report memeo) on oages 1 tbrough “
all but the last. two lines of page-ll and adopts £t with exceptlons
hereinefter noted, as if set fortn at 1engeh herein. Our findlngs o
and conclusions are'dszerent from thooe reached by the examxner, and]
furthermore we do mot adopt the followlng of pages.l through all but”
the last two lrnes of page ll of the proposed report-: Last sentence“

_ of second paragraoh on page 10. and all of last paragraph on\oa e 10-5"

The proposed report fotnd, enong o.her things, that public_

convenience and necessity required the granting of both apprmcations:
' but that the last ‘sentence of Section 1032 of the Publmc Utlllties‘ |
Codelprecluded the granttng of a certxflcate to Southern until Iannerv
.had been given an opportun;ty to correct certain serv1ce deficienczeso‘

which were the subject of other findrngs in the proposed report

1 ”The commission may, after hearing, issue a. certlfzcate to oper-
ate in a terxritory already served by a certificate holder under
this part only when the. existzng passenger stage corporation or

corporations serving such territory. 'rll not- prov1de sudh ‘sexvice
to ‘the satlsfactzon of the commxsszon; - . DR




proposed report: As quoted from Southern s document they are- -

"'J.'anner has d:x.splayed in this record ¥:3 w:.llingness
- to perform any of the services proposed by Southern
,upon request of the Commissa.on., and

"9. The last sentence of Section 1032 of the Public

- Utilities Code precludes the granting of a certificate
of public convenience and necessity to Southern Cal:.-
fomia Srghtsee:mg Company, Inc.“z

In support of its. f:.rst exceptn.on, Southem apparently

xelies upon that part of the record in these proceediugs which refcrsv ‘

to °°mP13intS baving been made to 'l‘anner by persons dealing with

Tanner, wbich compla:.nts rema:med unsat:.sfied as far ‘as the witnesses "

were . concerned Southern contends ‘ranner s lack of response to the
compla:.uts means that it "will mot prov:[de such serv:.ce. ‘I‘anner B
respouds that the use of the words * '11 not" necessar:.ly J.mplies |
not:.ce and that Southern's :.nterpretat:.ou would actually change the
'statutoryl language from ' w:.ll not" to "have not'."v‘ Section 1032

requires that z.t is "the sat:z.sfact:.oo. of the Comm:.ss:Lon which must

be met, henoe if the Commission has g:tveu a0 not:’.ce of 1ts d:.ssatzs- |

Southern takes exception to two spec:Lf:f.c f:.ndings in the B

fact:.on. even though members of the publ:i.c have made complamts to the-

Pa-?-seuger, stage corporation it cannot be- fa:.rly said that the oper-' |

ator has had nota.ce and has refused to provi.de such semce. We fznd .

that Southeru s first except:.on is uofounde:l. _ Tanner, through :.ts L

corporate} off:.cer witnesses and through :x.ts oounsel in" 'both br:.ef

and rep].y‘ to exceptions, has unequ:.vocally stated that :x.t w:.ll pro- '
vide any serv:i.ce proposed by Southern should the Comm:.ss:.on f:.nd it

*x:ne»::essaryl to do s0. :‘

\W:.th regard to Southem s second except:.on, the two appl:.-i" |
cants are; d:.ametrn.cally opposed as to the mterpretat:.on t:o be given o

the last senteuce of Section’ 1032 Each_relfl.es toa certain extent.- ;‘ ‘I

I
=Y

Z Ouu.ttecr by - Southern 1n 1ts quote of F’inding N¢ .,9 s the additional “

language ... until Taunner Motor Tours, Ltd. has been given an
opportunity to corxect the deficiencies’ set forth :Ln f:!.nd:mgs -’+
through 8 hereof S . e -

& AR
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~upon the sftme cases to support its view of the meaning of that

sentence. |

Southeru bas:.cally relies upou Re Fialer S Inc., 38 C.R C

830 and other Commission decisions which c:.te that case. Its strong-'-‘ |

est argument lies :.n the fact that: review of Fialer was den:ied by the‘
Califomiat Supreme Court and that subsequent thereto our Legislature .

twice had the cnt:i.cal seuteuce of Section 1032 before :.t and made no“_ .

" changes. 'I'he Southern conclus:.on then is that both the Court and tae' .

Leg:.slature have approved the: Commission mterpretatn.on of Sect:.ou
1032 as an:aounced in Fa.a‘ler. | | L

| 'I.‘anner s response to this argxmeut is that the :u:xterpre-
tive lauguage in Fialer was merely dictum, that the actual result of
Fialer was 'the grant of a certificate because the proposed operat:.ous

were' dxfferent from those provided by the e.d;st:‘.ng operator (wh:.le

TR e e

here they are d:.rectly duplicative) and that if Fialer were presented |

to the Comi.ssn.ou now the result would most ls.kely be contrary to the
decision o.E 1933, Taoner distingu::.shes other cases c:.ted by Southern

such as Re Santa Fe ‘Iransportat:.on Company, 41 C.R. C. 239 (wh.’:.ch

rezterated the 1anguage of F ) ou the basis that the Comm.ss:.ou

therein recog:u.zed that the ex:Lstmg carr:.er would not and could not -
provide the sexvice proposed by the appl:.caut' Re BaLRap:.d ‘I‘rans:.t e
56 Cal. P. U C. 353 on the basis that both appl:.cants were new to’ the

texxitoxy and that the Comm.ss:ton recogm.zed Sect:z.on 1032 'by l:r.m:t.t-u
ing the pickup author:’.ty of one of the applicants, Re Worthington,
47 Cal P. U C. 539 on the basis that it iuvolved Sect:[ou 1061 not

Sect:[on 1032 and was not coucerned with. the cra.tical sentence here

:.nvolved

Both applicants rely on Re San Mateo-Burh.ngame 'I'ransit Co-,

62 Cal P. U’.C. 721 and Re Mart:.nez Bus LJ.ues 50 Cal P U. C 220
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but for different reasons. Bot:h of these cecisions quote with

I
|
'
!
?

' approval‘ the Fialer decision yet bot'h result :Ln award of cert:.f:.-

cates to the @cisting carrier se*ving the territory on the bas:.s of
a lack of showing that they "will net"” prov:.de the serv:.ce. ‘l'be

c‘.ec:.v:.ons support tb.e position of Tanner, not that of Southern, even

though some o‘ the l.angx.age therein ...ay be construed ..o snpport the

oos:.t:.on) of Soutnern.

The only case c:.ted by Southern to. Whlch ‘I'anner does not:

respond 5 Re McCo z | S1 cal. P.U.C. 113 in which a ce“t:tf:.cate was

granted. t:o a competing ca"rn.er. It is :Lnterest:.ng to note tnat

| .
McCoy the protestanﬂ was ::E.aler s L:unonsine Semce the benef:.c:.ary‘ |

o‘ the “3"3 decn. :f.on.. MeCov, however, does not f:.nd that thc .

p*otestant Cex:. :.'.ngU carrier) was w11 mg to provu.dc the semce

‘ proposeo by 2ppii cant. I-Iere, of com:.,e ..anne*“has expressed such 2 "

w’llmsncss - l’t | i
| Tamzer reue« neav:.ly upon ‘Re E‘err-‘s 53 Cal P U C 201

{3954) wh:.ch Socthem distinguishes on the basis that sa:.d dec s:.on
d...d a0t fn.nd a neced for se"'v:'.ce, inadequacy of the cxis mg camcr
or a '—eqne.,t fox semce. Zhe protestant in nerns was "ac..f:x.c

Greyhoxmcl "'x:e p::oposec’. serva.ce % as a. seven oessenger -'.x.‘.:ney ooer-"

- ation. Fems whi ch seems to be thc. anti thes:.s of F"..aler in: bot“ .

language \and result, wos settled sc;narely noon the '.I.ast sentence o"' ‘
Seetion 1032 concern:.no mh:.ch the . .,om:.ssmon .,a::.d-

"Be that as it m2y, however, we cannot say cn the

‘ oos:.s of.this xecord, that Greyhowmnd, inm the -

' laagueage of the statutc, ... “will not provide

- such sexrvice. to the se-:.sfaction of the Commissicn.'
It follows tkat .ne app...:ca clon mcst be denn.ed o
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Southern sums up its position om Sectiom 1032 by stating:

 "The obvious purpose of Section 1032 is to. protect’

the existing carrier against competitive certifi--

cates so long as it does a good job. When the

Commission finds -~ as the Examiner has recommended --

that the carrier is not doing a good job, it is =

authorized to grant a certificate to another carrier

o perform a similar service. No other purpose .

could reasonably be attr:.buted to the Leg:.slature.

However reasonable and snff:.cn.ent might be' Sonthern s
understanding of the extent to which the existing carrier was to be
protected, ‘:x.t :.s not supported by the unambiguous language of
Section 1032 and the weight of authority lies with Tanner, o

Ihe second except:.on of Southern is mfounded and we agree
wn.th the proposed report that it cannot be found that Tanner w:.ll not :
provide such service to the satisfaction of the Commission. Tanner
has stated it wn.ll provide such service and the Commiss:.on feels that
ninety days after the effective date of this order is suffic:x.ent time 1/
in which to do . so.- | o o

In any subsequent consn.deration of the satisfactoriness of

Tannex's service and as towhether ox’ not '.ranner was ent:.tled to further 4 |
protection from competition as provided by Section 1032 the Commis- L
sion, while Dot confining: itself to those items, would of course, :
attach considerable importance to the testimony of witnesses o
expern.enced in the fn.eld of tourism in the Los Angeles area and who
indicated- deficienc:.es in Tanmer's present semce, area of service
and genera‘.ﬂ). operatn.ons ‘I'here was’ stated for example, a need for
direct service from Anaheim to Marineland and an- all-year '-ervice
from Long Beach to Los’ Angeles, neither of wh:.ch ‘.T.'anner now provides.
It was further testif:.ed that there was a need for elec-'
tronic mult:.lingual cquipment on I.os Angeles area tours but this :.s not
provided by '.I:anner. It was established th.el: ranner shonld have but '

V
i
i
i
\
|
4 |
l
!
|
1




does not now have in operation an equipment acquis:.tion program
which would enable it to establish and maintain service on an
attractive up-to-date basis. - It was also clear that l‘anner has dis-
played a passive attitude towards the public needs. It has shown -
little mitiative or imagination in business promot:x.on, in experi- ,
mentation with new points of interest or in keeping pace generally
with the growth of tourism in the Los. Angeles area. | ‘,
Based upon the evidence, the briefs, the proposed report

and the exceptions and replies thereto, the Commission finds- |

1. Tanner Motor Tours, Ltd. and’ Southern California Sightsee- '
ing Company, Inc. have the ability and financial resources to pro~
vide the services sought in their respective applications. -

2. Public convenience and necessity reqnire the granting of
a certificate as a passenger stage corporation to l‘anner Motoxr '.T.'ours >
Ltd, as. prayed for in its application. o R |

3. Absent Section -032, public convenience and necessity o
would require granting of application of Southern California Sight- ~v‘ E
seeing Company, Inec. o | " PR e )

LS ‘.Banner Motor l‘ours, I.td is not now prov:.ding a service ff 2
satisfactory to the Comm:x.ssion. | TR

5. ‘I:anner is willing to prov:.de a service satisfactory to

|
the Comm:.ssion.

B'ased upon the foregoing findings of fact the Commiss:.on o |
concludes tbat the application of- Tanner Motor Tours, Ltd should be‘
granted and‘ that further hearing should be held on February 15 1967‘
to dete-m:.ne what efforts Tamner Motor. Tours, Ltd has made to ‘_
improve n.ts sexvice and whether or not- such serVice l.S satisfactory
to the Connission. ~ The application of Southern California Sightsee- i

.rng Company P Inc. will thereafter be’ decided

B R R L S R R
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INTERTM ‘ORDER

IT IS ORDERED that:

1. A,certifiéaﬁévof public cbnvéﬁience andﬁnédéssity3Cés‘moreV‘

particularly set forth in Appendix A atcachedghéréto'aﬁdyﬁade a part

hereof, is granted to Tanner Motor Tours, Ltd;;baﬁtﬁofiZiﬁéQitr:o

~ cperate as a passenger stage corporation aszdefiﬁédVin;sgafiqﬁ 226
of the.f‘f‘,:blic Ttilities Code. - e R

2., In providing service pursusnt to the cercificate herein

| | - ‘ - , B S
‘granted5ﬁapplicant shall comply'with.and_observe*the,fgllovipg*

sexvice regulations:

' a.

Within thirty days after the effective date:
hereof, Tamner Motor Tours, Ltd. shall file
a written acceptance of the certificate
herein granted. Tanner Motor Tours, Ltd.
is placed on notice that, if it accepts the
certificate of public convenience and neces-
sity herein granted, it will be required
among other things, to comply with and
observe the safety rules of the California
Highway Patrol, the rules and other regula-~
tions of the Commission's Gemeral Order

No. 98~A and insurance requirements of the
Commission's Geveral Order No. 101-B. Fail~
ure to comply with and observe the safety
rtles, or the provisions of Gemexral Oxrders
Nos. 98-A or 101-B, may result in a cancel-
lation of the operating authority granted by
this decision. S . P

> .

Within one hundred twenty days after the

‘effective date hereof, Tammer Motor Tours,

Ltd. shall establish the service herein
authorized and file tariffs and timetables,
in triplicate, in the Commission's office.

The tariff and timetable filings shall be
made effective not earlier than ten days
after -the effective date of this order on
not less than ten days' notice to the
Commission and the public, and the effec- .
tive date of the tariff and timetable £il-
ings shall be concurrent with the establish~
ment of the service herein authorized. .- -

1
I
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d.

The effective da.t:e of th:f.s order shall be z:en days .

-

The tar:.ff and timetable filings made
pursuant to this order shall comply with
the regulations goverming the construc-
tion and filing of tariffs and timetables
set forth in the Commission's General
Orders Nos. 79 and 98-A.

Tanner Motor Tours, Ltd. shall maint:ain

its accouating records on a calendar ‘
year basis in conformance with the appli-
cable Uniform System of Accounts or Chart
of Accounts as prescribed or adopted by
this Commission and shall f£ile with the
Commission, on oxr before March 31 of each
year, an annual report of its operations

in such form, content, and number of copies.
as the Commissionm, from t:[.me to time, shall
prescribe. ‘ :

aft:er the date hereof

OCTOBER

Dated at fan. Ezanmc: > Califomia t:hi.s ,25%
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We concur in the result, including the orden and the .
flve ﬂumbered findings near the end of the opznaon. We do
{not agree with certain portions of the op;n;on, partzcularly

,the suggestion that the last sentence of Publzc Utzlztmes

! Code Sectzoﬁ 1032 contenplates that the Comm;ssxon must g;ve

f“ror;ce” of its dlssatlsfactnon. |
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Appendix A  TAMWER MOTOR TOURS, Lm .'n".olr”ig‘ﬁalﬁpagéj . v
l (a corporation) T T o

» Tamer Motor Tours, Ltd., by the certificate of public' h

| ‘convenzence and necessity granted in the decision noted :'.n the

margin, :{.s authorized to trm:sport passengers i.n s:.ghtseeing
_, service-“ B ’ o

-? On its Night Club Tour w:Lth ri%ht of pickup and
delivery in Los Angeles and H lywood

V
I

- On its los Angeles and Hollywood C:'.ty Tour with

- Tight of pickup and delivery in Los' Angeles,

- Hollywood, Beverly Hills, Santa Monica, |

- Beach and the area. around D:t.sney'.l.and and Knott s -

Issued by California Public Util:f.t:.es Commzssion- '
Dectsion mo.‘ ‘ '71482 Application No. 47365
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