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Decision l~o. __ .7_1 ... 5;..,.5_9_·_··· __ 
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BEFORE THE POBLICUTILITIES COMMISS;ION OF TRESTATE' OF CALIFORNIA' 

INXERNAXIONAL CABLE T~V. " ) 
CORPORATION ~ . a California ) 
corporat1on~. . ! 

ComplaiXlant, . 

vs. 

.. oU..!. ME:tAI. F .A:sR.!CATORS, INC. ~ . '~'" 
a California eorporation~ and, 
THE' PACIFIC'T.ELEFHONEAND·' .; . 
n:t.EGR.APR·:COMPANY~·aCalifornia 
corporation;;..;·····". 

Defendants:." ) 
. , ' ) -------------_ .... ,. 
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Harold R. Farrow,. for, Complainant. · . ' '. ". 
EClward ~umner, for All' Metal'F'abricators, Inc. and 

; A. X. George, Pillsbury', ,. Madison,: &Sutro,. by'., . 
G. H~ Eckhardt and R •. 'to1.· Odgers, J for ''XhePac1fic . 
lfeIephOne ana Telegraph company; 'Defendants .. ' . '. 

, " 

0, PI'N""J:, O:N - - -- -' .... .-, -- ' 
"". '" 

International Cable : 'I:. V ~" .• ' .. Corporation·,(.Intemat:[onai)~/'1n:· ....••. 
',I' ,,' ". 

8. complaint filed Aogust 15,. 1966, alleges, in": substance.th~t''':·' 
defendants,'Xhe' Pacific, TelePhoneand'Teiegraph'C~~~y :(p~eifi~:j:" .' 

• • '.' • " t' '.... • c ,.-,' ' 

""d All Metal. Fabtieators, InC)5Al1· Met:al.)con~pircidt~.evadetht.i . . 

so-called ''l956~nsent Decree' 1 aUd~tci delayeOmPla~t'~'ent~,," 
into the' conl1lnmi ty antenn.aeelev1s1.on (CAXV)btls:tness:tn',.port!on~'~£,: . 

the uninco:r;porated area of .Altadena and. La CanadiJ.~·,L~s ~el~S:. " .... 

',' .. 
1966 ~ by a "c:reshu progr3lll of building c~el' fac1l1tiesfor;,'All 

. .' . . . 
y That decree, among odier matters" enjoined,the· . .American .. Telepnone 

and' 'Ielegraph Company and' its. subsidiary. operating c01llpanies 
from engaging in any' business otber than the' furnishing,.of '" . ' 
Hcoc:mon car:::i.er cotamt.:n1eations services lt

• (U.S~ . v.Western· 
Eleetric Co. and Ameriean Tel. and Tel. Co.· ~6),U·.S. ·,bist. 
Ct., N .. J. ~ . CiVil Action &0. 17-49.) . , 
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' .. " 
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May 19, 1966 and a "Contract For Community' Aritemla"Televis'ion' 
" ' . '. 

Channels", . dated June 13: ... 196&. (The>pol;~' cOt1tact:"~d;:.chann~f::"'" 
agreements were, submitted' by PaeU'tcito the 'c~s~i~'::£~r'" author:i:~:":' 

"e' .. ",', 

zation' on Apr1l.28,,1966, and J'Unel3:,.'1966, irespectively~):: ' 

Complainant alleges that,defendantsf:activ:r.t1es·~ot'()~iy\'; ,.' 

prevented it from. obtaining the normally ~'perfW:ictory"r' Comr:dssion. . 
.. '" 

authorization for its prior pole contact, agre~nt", but; also· " .. '. ' 
, . , 

operated to burden Pacific' $'rate';'paying'~ustomers':by"consttuct1on:" . 
..' • "" ".< '" ,I,' 

of' channel faeii1ties for .All Metal'at' less: than 'ios.t.~ and'/to:'m:ls~ 
" . . .., .. .' " ','.,.", " . :' .:,'.' .:,' .'.' ." ;, ,.': .: ", ...... :'\ . ..,.:,' ... ' 

l~d the Coxmnission by the device, of. having . .All, Metal. 'file'" a: sham:' 

complaint against Pacific: ,.·speciously alleging:~j't1~e .d:[s~rirn:iD.~t:[on' . 

and asking for denial of 'authorization . for"Internationalt's:pole:':~":,, 
contact agreement, without naming Internat:Lonal. as' a~p~ty .. , (All: ' 

.' ,',-' " .. ' .. , ... :'.,." ....... " .. ~ .... '". 

Metal Fabricators, Inc. v. PaCific Tel. and Tel. CO:'."Ca.~e:No.,84,2l, 

~iled May 23" 1966 and now at issue. Complainant, here': requests::,' 

consolidation of Case 'No. 8421 with the instant ~~oc:e~ding~i,'" . 
Complainant asks, in substance, tMt:: tb~: C6mmissiOtl: order' 

defendants to cease and' desist '£rombuUd!ng, 'seil:tn~,:~: i~Si~i:;,~r .'. '. 
, "'.' ,. , :' '" ',',' ,,', . ,'',-' " .'., 

using, o~ attempting to' do so" t~ ebamu!l facitit:tes,,,desc~ib~d<1n:" 
the complaint, for transmission or d;[stribtlt1ori'of::bro'ad~ast:' 

• • . " , ,., ". "'d, I, J' 

si.gn.a.ls within the described areas of Altad'eXUi or' La:.C~d:.a,;,'or,:'.any 
other area withinI.os Angeles County; that def~dants,be:'ord~re"d:'to: " 

eismantle and t.altC down tbe CAT.Vfacil:tties arid .a~purten.anee$., thus,···.··· 

fm= constructed, . other tbantelephone plant:e.er,·sej, 'that·, c~m.~':: 

... 

)' .. " . 

plainant's pole attachment 8.greement~ with:Pacif:tc:"be 1Jl1me'd:L~t~lY."" 
approved and Pacific. be ordered to: eo~operate"i1l ,tbe':co~str'~~t!6~"'~ .' 
of complainant's system within'~ the area deSCTi~~:':'in:' 'ibs:agr~etilen~;;:' 

. . '. "', ~: I .... . , .. ,'~l" "I~":'\ :'" ,.' ,."",""'" :.,:'.,,' "<:·~':~'''':i·~.,'';:'''\'>\'':'l'<· 
that ,complainant'. "be made whole on accoUnt 'of'tbe:damage's'sUf:£ere~~,;'o:';:/; 

c, ..', , ..". :~;;'. j'I'}~~.'."" 
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" I :.< """.' ',:', 

',''', 

The Comm:[ssion~ 00' consideration 'of' the-ailegations:'';f"the',: · ' 

, complaint and in order to. preserve the status quo~ 'on August' 16, ': 

1966 issued and' served on defendants a temporaryrestra:tDixlgorder> 

together 'with a copy of the ,complaint, ,directing, until ,further, ' 

order' of. the Commission" immed:tat~cessation ofPacif:[c'~s:"Chaxmel- ' 

facilities constxuct1on for All Metal and~ use of- such: fae1:l:Lt:t~s··by· ' 

All Metal for CIJ.V businessUi the Altade~ areas"::&i,'q~e~t!~~,,, " 

ordered' a' heariDg to be held on August 19" '1966<ancl\ d1l:-ec,t~(r' .' ' " 

defendants t~ file ~ers to- the complaint, o~ or',befoj~:::~h~:':'d~te 
of hearing, or at such time as' m1ght~, be des:[~teci:bY';'~he;:Pi-e~:td1n8',: 
Officer. ' 

!he hearing prescribed, b~ the., tempoX"aryres'tra.:tri1ng: ~rder 
c", ',' 

was held before Examiner Gregory, evidence and 8rpent;were<d 

received" defendants were directed, 'to file' answers: ~81lc:r. 'the:parties" ,,' 

to fUe'memoranda of points and authorit1e$,on or:b~fore~~gtlst'31~~". 
1966" and the temporary restraining OrderWa$,ord~recr,:to,rema~:n,,1n' 

. ,"" ~\' . 

effect until furtber order' of the' Commission." Tbeanswers"8n4" 
, , , 

, , 

memoranda have been fned' and, considered:;.alongw:ttntbe,eompla!nt." 

Pacific's "Offer of Proof'" '(filed'prior' to,: the, he~:[ng),~~,:.th~:;':' ' 
evidence and argument adduced at the bearing. ' 

Pacific t S answer cI'eru.es any conspiracy by c;"de'f~dmts " ' 
I ' 

and in substance avers tbat:: jurisdiction 'over ,this c'ont:rov~sy' ',' , 
I "c'" ," . '. '. . 

" ' 

" " , 

lies only'in ,the Federal Communications, CotDm1~s:[on 'or ,thi:~: COrm:d::s.s1on' ',:' 
and that the 1956 Consent Decree' :Lsirrelevant,: here; P'ae!ffc:,has> ' " 

, , . . " 

observed' 'it~,duties 'to provide adequate and;'nond:Lscr~atOrY: , 
• • .' • '"'. I 

services as set forth in Public Utilit1esCod~'.' sections: '4'S3and' 7G1" 
and sections 201 and 202 of the, Commun1cati~ns'AC:t:of'.i934;,'as,' "" 

• ..',' '. ," p" "." , 

amended; :t>ac:l:fic bas a statewide f~anch1se tinder:section'::.7901'-;P~blic> 
" ' , . 

Utilities Code,,' to construct' telephone linesup,onan~ 'pub:t:[~roa:do~:d 
,,' , ,. 

• • J , • :\ • ~ ", • :>- ' , . ' , "" .. r· , ';, . . 

highway in Los .Angeles County, and tbl:oughoutCaliforiu;a,:1nclud1ng:", " ,', 
, ,""""": .. 'i; ,,' ',: "".' .:' '.',' :.:', ,i.':, " 

private lines for transmission of' television andrelated;,'signals:, 
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forCIaV systems; Pacific's pole attaebment,'p:olic:y~, developed, arid ", " 

consistently adhered to with the object of cODservin8::~~~a:Lt~ble' ,,' 
", ' ,.' ", ',' "" ",.,', . 

pole space, bas been to permit; on it's ownpoies,'~t':1:ho:se"'j:c;intiY':. 
, • ,. • .' .' '! 

oWlled with other utilities, only one CKIV, pole:~, att'a~tmlent;per-pole' ", 
" , . ',' ' 

on a rrfirst-come-first-served,t basis" and, that-, such polieY',,'aver.red::' 
" .' ,'. " ",' " - ,.<': :~. ",/ «:.: :'<" "~'. ';',' , 

to have been caxr1ed, out on '8 non-d:l:sC:rim1natory'ba~is~'.ha$::prov~d:'" 
. , . , ::' . , . ' . .. :"" i',',: '," " "-", J". ", l'r:' ,', ',' .': .. ~\,' ", ," 

workable and ,in accord with the generally "accepted: econom!cs:of'itbe 
" ',:, -, ,:, " ':':' ,,' '" ,:,,' , '''''I: ," ,/ ,.',:', " ' 

CJa.V industry, i.e'., that any given';area w:tlloul.y': support:,'o~tle<~" 
. . .' ,:,' ,.'" .', .. " '~"' .. " ,,::. ,.' .... ' :~.fl"" i: ", ", ~,/~~,::"': ' '.' : I . 

system; that Pacific presently 'has some 120, po1:e:attacbment:~~~e~-;' 

ments in effect. and that such agreementsp~ovidetha1:,:they': :~re:'\" . 
, . ',., 'jl 

subject to this' Commission's approval first<obeained;.and/'toii,,'such:: 
, '" , ', '," " '::1:"·· ',', 

modification or change as the Commission may order, and,'also;l:pr~v1de: 
. I r /' 

• I ,: , ' ", I ~ \ ,.' '. 

'~e Company declares that; thefi.lins' of the contract ,,' 
herein with the Public, Utilities. Commission pursuant 
to the procedural requirements.of ,General Order,No. ' 
96-A is Dot to be construed' as' a public' ',,;', '" 
offering; by the Company of the services or" facilities 
hereinabove referred" to,. ft' " ' , " ,;,' 

':suspended by the Commission by, itso~derof suspension and-", 

invest:[gat1on :in Case No. 8305"filed: November 23"19'65,, .. as 8l11ended' ' 

by the Commission r s: order of .]anaary lS" 1966;' tha~':th~ ,Federh",: 
: ' , • ' ". • I" ,. • "., ,',.> ,,:" ,I ,': " .',.' ,,;\;,: • :. I 

CotI:mun1eatiollS Commission, ,by public, notice"'dated::Apri17:,:" 1966.,., 

asserted' ja:risdic:tion over such-seM~e 'as" "inCidental .. 'to;"r~d~O:'" .. 
I ,'. 

. ":. ~,., 

, " 

I,' ,~ " 

, " l' • 
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communieationfl and has ordered Pacific ,to' file:'inters·tate tariffs: , :". 

for this service; that the FCC' order 'became: non-appealable; $i.xty , . y. "': .' .... , ...... ,"'" .... , 
days·after its effective date. , '.: '. . " ":'," "" 

Pac:tf1cavers that, its e~el' fCl?ilitiespubliCly:. ~ffered. -," 

for ~ use are no different in'nature fr~m .the f~cilit1~;:Ltuses ,," 
. '·'1 " 

" ::~ '. . " .'\ . 

to provide other. private line services such~as telephoto, services. 
, ' 

. ,t', ',1 ".'", ,. ,", ,. • • ,'", ' • 

and facUitie.sfor the transmission of. tele'1isions1gna.~sf~r>~roa~~ 

east stations; detdes the allegations of paragraphs nI, and, 'XIII:, of·' 
, ""'~' ' 

the complaint and avers that thec:~onology:,of:events:referred>to:' 
• ' ' i '.' ,".; '" ,'r .':' ",' .• 

therein (negotiat!ons with Pacific' for comp~.a.:U1ant~:s.,poieattacbJllent .. 
• " d " :~ < '. :" ,',,' '. .,' >' to' : •• ,," ~,': "',' ,. .,',' ",- • 

agre~t) was as set forth at'p:ases 6-9 of:iPaeif1e "s Off~of, , 
,/ ' '" c ", ' 

Proof; admits that it executed a pole attae~e~t'. a~eement·.W:Lth .' 
• • '. .', ,j , " .' 

- 'I. -..:. .... . ._ ... . :" ..... " 

complainat't 011 March 28', 1966 and avers thatit,"re'quired~,and . 
. ;'1 r \ • 

received nothing from, complaf.nant other than: the . ins~at1ce:.· and.:~d·· 
, !: '::.'., ' . ':. ' ':- ' . .~, ,:':, \ '., " ",:. . 

doeOXllCUts·· called for by the agreement, complainant·'s·des:tgnation'· of'·' ., 
I ,.', • ".',' •.• ." '. 

II '"' 

~e a:ca for which poleattaebments were' desired:, . aUd~ three~cop:[e,s. . . 

o=: complaitl:mt t $, franchise -from Los' Angeles County;:: ' that,Pac:[f!e': . 
• I ", ~ , " .. 

explai:led :0 comp1dnant the. proeedures.f~r fil1~g.and·if'approval'" , 

of the~ cOntract by the Commissiou,·after·necessaryprocess1ngby' 
~ I, ~ . .' ' , • • '. . _ ,', 

P':lci£ie) 'and that Pacific would-and did~file:the asreement;. ". 

rt AttaChed to Pacific ' s answer are: . a cop~r of its 6ffer.ofProof) 
filed herein .August 18, 1966-) to which m:e attached; copies. ofthe~ 
FCC's public notice of April 7 al:d its Memorandum: Qpin:ton 'and' 
Order of Jene 22,. 1966, refusing reconsideration' ·of its' dir¢~tion 
to file ~terstate cbanne-l facility tariffs;, a: copy of •. :rts-' " .. ' .. 
ans-c.:er> filed' June 13, 1966, tOo All Metal's:complaintin:Case; . 
No. 842l, to which are attached copies of, certain correspondence 
and the agreements (including area maps) with Internatlonal and: . 
1.11 MeU11) referred to bere:[n:, . together with-a copy of: a , . 
Commiss:7.on letter,. dated April 5, 1966 (File No .. ' 508).,.:: to· . '. .' 
Pa.cific sta.ting that a channel facility agreement bet:ween P-ac:£f!c 
and Tl1arner :Bros. T.V. Services, Inc. (£Ued :by Paci£:te£or, . 
a~horization) would not be authorized during the' pendency of 
case No. 8305. (That contract was later authorized: coo .. ' 
ditio-...al1y.) Case NO'. 8305 has been discontinued". follow1ng~ 
withdrawal by Pacific of.its intrastate channel' facility-tariff 
filedw.Lth tbis Commission on November' 3, 1965··(Dce:Ls:i.on~ ...... ': 
No. 71334,. dated· September. 27,. 1966). . . . .... . 

,'. (: .,' , 

-~' ... '. 
"', , 

. ,"; 
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Other denials and· ,averments by Pacific' relate'· to; 
~ . '-". 

comPlainant f s allegations conc~ing: Pacific "s conspiracy with .' . 

All Metal and the former's attempt to seeure~monoPOly.of;~' 
business; Pacific t s delay in securing' Commission author1Zation::;:for' ' .... 

. " " .. ' 

complainant I s pole attacbment a~eemen:t;' Pacific' s-collus:tOI1 :w:tth: . 
, 

All Metal 1n having All Metal file a' compl41rit, ,aga:tnst: P:~c1f:i<: ,. 

(Case No. 8421), as to whiehPac1fic'aver5:~ referr!ng>/to:.':[ts.'answer,' 
, . ' •• ' ','. '. I • ,'.. • ••• , 

in tbat ease (Appendix B to'1tsanswer herem)7' thatAll;'Met31,,~;" ., 
. , . . 

Case No.: 8421 ~ sought no relief from Pacf.fic but' only's1muit~eoUs 
"approval" by, the Commiss1onofAli Metarr~ c!Umnel'eontract;:aDcl' <' 

, , . '., ':..,' 

International ,r SP01~ attachment agreement, and, t~t"th~,r~:tef' , 
,.\- .',' .. '\ 

requested byPaeific in its' answ~,'tothat cOmpl:dntw~'a,mat~'" .. ". , ". . ' , 

" 

for regulatory d~terxo.ination." 

'Paeific"s answer avers .t further, that "consttUction j;)f 

", , ," " ". ',",' !" 
channel facU1.tie,s for All Metalcotm:Dellceddur:ttig;'the"week. of: " 

I , • - " Je 

,July 2.S~ 1966 and' was pursued expedit1ous1yand'eeonomic:allY,:until 

',' 

" .' 

" , . 

,~ • . , " ::: " ,i I'" 

,issuance of'the temporaxy: restraining, order herein;,; :that.·about'40· 

per cent: of the chaDnel facilities ,are "double :L'~h~d:~'·:to,·exis.t:trii:: . . . '. 

telephone plant and that four new poles and, related'> equipment were:" ' 

erected in the construction of those facil.i.ties'; ·t~t:·' d·oub:i~'·l~hi.ttgs:: ..... 
,'.' " ',., 

a:re now and for many years have been used: by Pac,if1e,'ano' other,'" 

tel~hone utUities withinCalifomia" .~thl~owl~dge;of~~'~::' ' •• 
Co~ssion I s staff, and that, d'ouble lashings: are :ian::ecoti()1lu~3l. use' 

. \' ~ ~. . \ 

of plant and do not have a detrimental, effect on~,t~:Lepb:one~service:. 

Pacific denies the allegations' of paragraph 'xxx ~fi'fhe . .. . , \- .. 

complaint, wMch' assert that unless the .' emergeney'r~li.~f;'piayed:·for' 
• • " .'. • ".! 

" is granted defendants. r acts' "will have effectively'. eli~lnated,,'any" 

, competit:ton for the supply of ccmmun:ttyantemla:,'~~le~~1~~;::s:en:tces "" " 
.":, :, )"",. ,1_; .. .-", 

. "",: 
" 

-:6- "" . 

,,' . ;. " " 

" , ' 

'\' .. ," , 
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',:,in the Altadena area, whethersa,id compe.tition"be"from.,:eompldxlant" 

or £rom any other person;t firm or eoq>oratio~."-" P~eif:tc,f=th~: ",,' 
denies ~ for lack of :tn£orma~:ton or ,belief) the'all~ga1:1()~~:'~f: " " 

," . ,.,'. '."' .. " 

paragraphs JOCIX and XJOa'of 'the complaint, which:referto:,c~m ... : ',' 

plaiDant having. le.axned, during the early part' of,the,'week,of: 

,'. " 

August S;t 1966, of the commencement of "a port:Lonof thecon~,trUct:[on, ' 
, ,"',' ""','''''' ,; "f, ," '.' : ' 

of chanuel. facilities for All Meta1.,and,'onAugust"11~1966<,~g~:' 
. . . .' .:'" .. ' 

learned that the construction had notoDly been'coxmneI1ced:'b~t ,sub,::,":.'" 
)1 , 

stantial.1yeompleted and was schedUled, for complet1on,()n'August::L3;,, , ' ' .' 
"::" •• ' , I ' 

1966. We here note that the' conclud'ing, paragr:apli,of.Pae,i~!Ci'·s.' ' 

nMemorandum of Agreementn with All Metal, dated:M8y,'i9",1966-:, 
. , . ".' . ~ 

(Appe.ndix C of Pacific's Offer:: of"PrOof, and ",referred to: in'~ the: 
"',, ", .. ," \ 

"Contract 'For Commtl'Oity Antenna Telev1s1on c~eis">' dated: Juneil~', " 
. " ' . 

1966) statestbat"'Ielephone' Company shall ~:d1.l:Lgezit'e£fort,tc> '. 

have said charmel services avaUable' for All Metal'$<useo1'1:o~:, 

about September 1S, 1966u~, suoject to certain provisos.!nClcid1ng,., ' 
• ..' '. '. ~ , ' '., f • - .' ( " , . • • : • .", _'"'. I,,' ,., ,::. " .;: .' I <,' " \ ' , 

one stating that ttTelephoneCompany shali'illno',event,,£uru:tsh~s4i.cr·, 

chatme1 sexv1c:es in the advanceoftheeffect~"e.'date:of,':~dd 
" , .: "",''. 

tariff (Pacific's suspended '1ntrastatechaunel'w:[f,f):,or;contract" " 
• <, • I' 

as the case ,may betf
'. ,_., -~ " : 

" ,~ 

incorporated in its, answer pages 1 to 90f,its' Offer.o£'.Proof; 

filed here:Ln August 18 ~ 1966 (excluding OnlY' the subrd;~£O~o~~' 
.. ,", ",' \ 

coansel. set forth below the line appearing on page ,9C ~d,·:t~ough" 

page 11). The incorporated'matter that :Pac'if:[c~ba.soff~ed:to;;'" 

prove, without challenge to' or concession of, th1SCOmmi;s~~~r: S;,;:" 
, (" -'.' 

jurisdiction to ~ant all or any part oftherel:tef: requested:', by' ' 

complainant herein and'within' reasonable t1me.',i:lmitati~Ds~;a.tl~s~~':,'·,':,' 
.~ ,: ,; ~:'''.''.: " , , " 

. ;.'.'" 
I .' :,'.,. ,,'" 

-7~ 
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facts concerning, Pacific's development' of': 1ts'pol:l~Y of~acc~o .. ',. 

dating, in the public inte~est., CATV installat:l.~nson":I;ts;poles-:c ,or 
",' ." ,"> 'Ii :, .:':" ,', 

on poles jointly owned with other ,public, utilities ,noting.':'that .' 
" , ' '.' '>\: -, " ,,', , ". ,.,.; 

Govermne.ut Code section 53066, enacted :in1963:" pXiOvides:>~ha.t,C!ti:es 
, ,: ,'~' "IL ".' ' '- ' " .".... ",> 

tbe:c:onstruction:'ofta CATV: .and ,counties may -enfranchise or license 
" :' 

system and may authorize the ~antee tOPlace:'''WU:es,;'e~nd,u1ts::ancl' 
appurtenances for the community antenna television sY$tem, ,along or" 
across such public streets., b1ghways,alleys," pub11e:properties~,<or" 

public easements of sa!dcity or countyorC!ty"~dJ,'~o~~y.,,',Pllblic-: 
" ' ~' " ..... <,,:, .. ,~.}' ',,' ": "'\~,,,:,:.,~:-\;:,,::\;,""~[,"',::.~'<'~, 

easements, as used in this, section, shall.include'put:shall:not:,~:·· 

whatsoever". 
, ';., ", : "'. " ':".' " " ", ,i:" 

Pacific then alleges, that local governmentSc, under'this::; 
" ,'.' ,," , ' ,':.',. ,j 

section" in some instances have asserted the 4uthorlty'tocboose',: ' 

among applicants for franchises or to des!gnat~ spe~:tfici,areastO:::'~ 
, I \, 

1'1 ! ", 

served. Other' local governments, it is alleged:~have;,issued; " 

nonexclusive '~. broad fr~ciu.aes· and in effect, have.i~ft'the:.·ckv, '" 
:1 • " , 

\ " . ,~:~ " " ' " . 

operators so franch!sed· to··' struggle-among. themselves: for economic, . 
, 'I~' ',' : " ,~,: .. ,,'~ ), " :' ,'~.' ," ' " .• ,' , 

survival. ('!he Los Angeles ~Co'Ullty fra1lchises held:, by, Intem~t:l.onal ", 

and All Metal which are pertinent here appear to be nonexclusive,.): 

With respect to channel agreements" P'ae:tffc', in,' the·in';;', 

corporated matter. from. its Offer of'Proof,alleges'toat: .. : .... iIl',fh~,"" . ' ~' " 

late 1940' & and early 19'50 t Sot when' CKrVcompames:' ~gan to::cI~elop-;': 
:'r ' , ~ ~;.! ' , . 

the business of providing good quality television reeeptioll, , , 
.' ",'" , 

• ' , "" " '.' ,.,' i ;'. ,". " ".' <,,' 
principa.lly in" areas. remote from television.' broadcasting. stations,., 

, ", " ,',' , 
J' ,,:,'" ' 

Pac!fic:facec1 a serious nheldorder'" situationforbas:l.e;.telephone" 
';" ,-.", ,".' " ,A 

services,:. due to postWar pop~at1on:andb~siDess:,gr()wth:tD;:' '; ,":' '", 
. ~ , . , " , , "', ", . '\ " " 

, Ir ", , •. : ". ',' \ ... ,o" . c. : 
" .. ' .",;, 
- ,", 

I!, :,.'" 

-, 
, '. 
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California, and was not able to devote", chminel equipment,to"CArV:'" 
" '. p ~ • ".",' \,' •• ", 

use; later, with alle".n.ation.of tbeheld ~order',:problem:[t''Wa~:abl~' 

to provide such facilities; in 19"56 the ca!'if6rn1aSuPreme COuz-t:> " " ' 

(Television Transmission v. Public Util.Com.t 47 Cal. 2~::82),,'held, 
, , 

that CA7v's were not public utilities (i~e., telephone coi1>orat:[o~s)', 
:1 '. I' • , .",," .", ' 

and, therefore, not sul>ject to the jt1risdiction'oftbi$,Comm!~s:ton; .' 

in 1964, Pacific secured, ,this Coumd.ssion' s'author:tzat:t611for',/,tb~:i":",'" 
first ~gre~t in California offering, 'channel's: for'~loeaJ..~dis.tl:':C~· 

II ' ' . , 

bution by a ciKJ:V company, over obj ectioll':' by several.<cA#··operat?~s:' 
• .;, ,'-. :, .'. ", '- ,'. '. ".':,' ,'J \ ",: ' <'," '_ :', ,,' ~~ '-" 

and a city, the latter on the groUnd: that no~ franch:!:se:, had"been,:; , 
': " '."".i """, ",,' , ,,: """.' ""i'.,'" ,,",j' 

obtained from the city for the propo'sed 'S:ervice~' (P~ T .&, T~,:Co~'7. 
" '" , " , '. • ", ,;- " , " , : ,,:- ',' ,.: ,. ""0' .. :',.", ,,1,\" .'",:, "r: ' "::~',:i '.",' , : 

Omni-Vic1co,z Inc. (1964), 63 Cal.P'. U.C. 388.tat"p~:39l};:,th3.t"·\the:: ' 
, , .. " ':,,', ,,' ~" 't.' " : :',:, '~ , , ~i " " , '~', _, :' : " ,,', " , , 

Commiss:ton concluded, in the cited ,c:ase~.' that '·sinceii'it?had:,;.no:' 

jc:isclietiou ove:r CA:rV's - " ' 'r ,'/::,," '" 
"The matter of whether or not a city, fr~ch:[se;'h3.s" 
been obtained, or is evenre.qu1red, by': Omni ... V'idco, 
is likewLSe not controlling, here. 'Ibe::';protests;of: 
CKJ:V operators (directed at the franchise situation 
and also at service and rates) are therefore i:r:relcvant 
to our determination.... ' " 

"The sole issue be£oreus is 'whether or not 
the items of the contracts 'are reasonable','and" 
specifically whether they might cast 'a':burden, upon' ", 
P'1.1c1fic t s customers. The only questions ,in this· regard, 
were those raised by the staff coocerningreturn 'of,the 
deposits. v1e .f:tnd that both contracts ,I should be".,' 
modified by elimination of the provisions perm:Ltting 
early refund of the deposits so that· said deposits'" 
cannot be refunded, in full in less than 10, years.' " • 
Such modifications' will provide ample, pro,tection -to: , 
Pacific aga1nst possil>le losses' in theeventof:'early 
:erm:i.nation of service w:tthout the necessity of,ad~; 
j ust1.ng the rate of refund. " ' 

"Since ,this. is. anew type. of', serv1cebeing,. offered ", 
costs have been based-onest:r.mates. "After,Pacif:tc"has'. ' " 
had a reasonable amount of exper:l.ence:11l, providing' 'the " 
new service it :w:Ul, be expected:. to:' regularize, the,: . ,.' 
charges.· by filinga:tar:l:ffn ~.' " "'" 

,\ 
" 
'\ 

9,' , - ,-'. 

,. "'.1, 

," ' 
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Pacii1c alleges, that, in' harmony with the last :parazrD:Ph< ,", 
j'. . ': '. ,".""':. "':. " .', , .>:\ ~ ",' . ',,: .1: .,' "/' 

quoted above, :t:tjfiled,a' t,ar1ff on November 3, 196,s,:"setting' ~o,:t;th,':" 
::j~"""\"1 .... :' .. ,,"',' ," J .... ,:.'." •• ,'.~.'~,."' .. ' ... ,'L~, ':"""". 

its public offer:-'...ng of' charmels, for:1ocal,C.A.TV ·distribution"systems. " ' 
~: ,1<". '," "'''. ' , ..' ,', .. . .'" ,':' ) \ ", :"".' <:'. \~. ',,>:. ,',.':: .. ',' -'" ,' .. , "l .' . 

Other' al.legations in the incorporated> matter 'from , 
• j, ',. " t·" ". ' 

Pacific's Offer of Proof are, in'st1bst~ce)' tlUtt::: 1n,"t~einterval:" 
between a prehearlng, conference (March, 17 ;,',1966)ititb.is:c,~-: ,,:i',:: 

~ \~ 'II; . "..- ., ..1 \ ' > 

II 'j' • , , 

mission's tariff;:~suspens:[on proceed:tug. (Case' 110'.' 3305.), and:' the' 
;JI .• I. , ',., 

, .. rlt".,~: . , . ", ,'. I 

scheduled bea:rS""g::,:days (Comtlencing May9:,'1966),~; the;: FCC" referriilg. , ' 
'" :']1 ' ',,' ,'.' ";,.",,' . ,' .. '." .... <'.":::','.~:;' .. ":,'>'~' ...... , .. '.::.:.:~:~'.:.:::' '~" ".".' 

to. prior corresi>Ondence with The American, Telephone,'and:,:/rele8X"ap~ .. 
~ .. "':! ," ,' .. ,' , ~ """ r ;'.,:,': ...... ":~~'<' "~' '" ~< .' .. : .:' I/,·.:~'.'/:,~.-,:,.~>,·,',·:'>'~f.\,:/',·. ' ' 

Company, asser.ted 'jurisdiction over' channel: ··offerings::.for,':localil,;~': . 
. '.~;:I: . ~.." ',., '. ',', .', . '. ',. ,., .. ,' .' ."i' .' " ,<:',1> '..., 

CK!V'distribut10n systems' by. itsp'.lb;Licnot:Lce,of'Apri17;,.:19,:66h,:,::r;n: '.' .... 
':l:~> . '.' ,. ", ' .... ,', '.' : , " ~ " '~./ '.J '::,.':,' "':":,~L > " ,."",. 

"Which it· decl~ed: "!b.e'furnishirig' of such:fac!liti~s' 'bya,;comlnon:'; , 
, if" " . . ,""', "<:,:'"",'.,.: ' .. 

carrier is' iticidental to, radiocommu:lieation' t1 ;':.,also'~ I1'CKN:' , 
, . ,', '" ' .' 

systems are ~ensionsof the':tnterstates~ceof':th~,tE~ievi~:totl" 
,"', 

broadcas~ s~at1oD.s whose signals they catty and:" henc~,,~,ie::en~aged . " 
" :; ,-.. . I " ," I " " ," 'I', ,1:""11, " 

in t interstate:: ~ommunication by wire' to', which. the' proviSions. ~f' . 
. . !!:~ ." , '., , '_, I'. ,.:.' • ." ': :', '. ,,",' ;' .,." ,", '." I" :,,'~.' ".:_'.'" ,'".':, • ~~,;.:.;,Io/ ... :", , . '," . 

The Act a:pplyf1:;( that Pacific and>'theother operating,:companies,:tWere', 
'! ,;~ . " :,; ." ;, . ,,', " "" ,;,"",<:.:i::": ' 

ordered to fUe :ariffs. for' th:Ls' service' with th~' FCC; ':that' on't ' 
.,; , ,:[ . , ',.' ; .... "," ~ \ .... >~" <,)', , / .. '/:>~:i!F' ',,> '.",' '. 

May 3~ 1966, the .AllJerican ComplUlY transmit~ed" to'the'FCC)'for:f11ing" 
, )1'" " '" .' ., • ,,' 

und-erprotest, copies of the t3.tiffs,and thetwo;'Pac!fie,cori~~~ts 
I; , , '. . \.' . . ,,' , " ',~ '.' .:,~ "" .• , . 

which were t:hen 1.n effect" namely, theOxnn:i-Video:eontract:,.pre.;,;;···· 
. ','", .,: ... ":"'." 

viously referred to, and: an agreement with vrarnerB:r:os.~"" Inc ~~for 
.. ,'.' -" 

the Mission Viejo, development !ri.·orange',C<)~nti,; 't~t:·:Am~:[~an.ts,,' ". 
petition for reconsiderat:r..on· (and that· of the General.Tei~hon~ 

"""""",",' , . 

Syste:n as well) was denied 'on June 22, 1966" and'that' 'such denial' , 
,.; " { 

,',' "'" 

stands as ~ f:t:.Ccl. orcerof the FCC .. "'" 

The balance of the incorporated matter ,c:onsistso(' .' 
. " ,,'" 

fa.ctual allegations by Pacific. concerning·, its.prelinti:na:ry··.·neg6ti-. 
,. .", ' ,'. ' ;",.:'.. . 

ationS with complainant and.Al.l Metallead:tng}:to: execution.,' of,,;the.'::· . 
, l' ',' ;', '. ' " ,', ,: ... ", .,', 

,.'" " 

,,\,.' . 
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(' ,~, 

" ,",',:,' -; .,.': ' 

, I i ~ ',' <" I' , 

, '. "'.,. " 

, • ' .• ~~ ,""~~' .~J .' " , ,~'~ 
. '~..!r1!"'";.~1 . 

," ',~ 

, , '-, 

'. ,',l 

:! ' ... ,..... ..........., " 

agreements here1U with the twO CATV opel!ators,and:allegationS ' 

, ,",,' 

", ",'" . 

I" '.', .. 

" (~~\'i. . ,', <~ I,,' . ,,' ., :,I .. ~ ,," :":. " 

concerning the pleadings in' case No. 8421 ~ . Pacific<asks.::that the. 
, .' !;r./~~ , . 

. . .. 111~ 

co~laint herein be dismi$Sed''::,~!~ ',' 
• , .,,,", ""'.! 

I~'~ j 
\ ~, , 

Extended'reference has been made to' Pacific" S' answel::.,·not 
, ,~r ' I. .' • • ",." ''''~,. ' , 

'onl.y to indicate the broad con:text in which this.: " controversy" arises'; , 
, -<;'~'", ,',: ,.' , r.1 " , '. " . ' 

,but also because~ \mlike the,aAsWer fUed by All.J1et81.,'it"meets ,. '.' '., ' 
, , . , I' ( • , ". '~ 

eompla:Jnant's allegations squaXely and' th~s, . together· With ,the 
, \ 'IIJ,!", \ -~ " , I " , " I ", 

complaiut~ forms a· well-de'fined· frame witblnwbich: to consider 'the: 
, . '.~ . '. ,', ',.,." " 

lIlixed questions of law and fact disciosed' by the· ~leadingsL: 
I ','"., ' ' , 

", ., 

.All }1etal has incorporated its; 'answer" f!led:Septemberl,. ~ " 
~,', ", 
.-," 

1966, in its: ''Brie£''fUed: the same, day.' ·Since the,cmswer:''!s' '., 
,. " '. ' 

, , 

justifies us in considerlng it chiefly as anextensionof·,).ll·' 

Metal r s argument; however> to· the: extent . that ' it,cori~s:'::any" 
I ' • ' , 

~ ~enial.s, averments or, other defe~~~e responses';ehat' 'can'be.'identi-' 

fied with .spec1fieallegatio~ of the complaint ; 'we>will:,'<consider ," 
A"', ' • . "'-' ; 

, •. ,I ".,' .' , 

those responses as having been directed'to, ~uch~811~ga.t:r.on~~" 

ALI Metal ,'in, a.ddition to· requesting' gener:1l',.r~1:l.ef" , in:;', 
',: 

substance" askstbat: [, 

1. 'Xhe eomple1n.t, be stricken· as fffrauduient~' fal~e'and"", 
sham pleadi'Dg,n and that, in any event" it 'be· d:tsm!ss'ed'as':t(),:, 
.All Metal. 

2. , CaseNo~ 8421. be reta1ried: as a sep.u.atematter:':from· 
the instant case..:. ' . '" 

~ : 
," 

3. ".the temporary restraiDing order be' dissolved. , 

4. Pacific be directed Iltoproceed forthwith with the 
prompt processing of tbeJ'une 13, 1966, agreement for. approval 
by the Public tTtil:lties Commission". (!hat agreement", filed , 
J:me 13, 1966" is now before the Commission in"th!s proceeding" 
as well as·, in Case No. 8421.) ,. ,;" .. , 

., ",' 

... ' ,',' 

"', , . 
.• ,' ~ '. " 1 ~',.~ " I:', ,,). 

" " 
,'I, ' 

,I '~ " ' .' . ,. "" 

-11-' ' 

" ' " , ., ,.., 
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.',1.,.'" 

5. In the ev~t the Commission rtsom.ehow" concludes.tbat 
it has jurisdiction of ::my controversy existing:',be:tween :·All 
Metal and International, regarding damage'done 'by:e;itherto- ." 
the other, that All Metal be allowed. to' file' a· cross";complaint . 
against International "for the substantial' damages';~ which. will 
accrue and have accrued to All Metal as: the' result' ~ofthe; '. ". 
filing of the false and fra.udulent. eompla1~~~~.here:Lnu. (Ans.,. 
pp. 13-14.) .' .....:. . 

- ,.' ',.,', ," . 

All Metal, in its response, as.serts- .that no· evfdencewas 
, , · .. ·1"'· .... 

l:'eeeived at the August .19' hearing. herein to e~pport'e:[tliertbe' : 

iss1lat'lce of the restrai:rl.ng order or the factaal.basis': up.onwb.;[ch 

the complaint 1s predicated. (The only factuaiev:tden~~ ,·;other.· 
" .' ~) . -',' , "', 

than ~ area maps,. received attbat ,hearingcons1ste~::of':' 

testimony by ~arenc~ Unnevebr, ane~gineerD.t:.d 'form,~~:'.~J.oyee j .... 
of this Commission and presently a .consultantforthe.C,Aiv: ". 

Association, with· broad exper1et1~ in public,. ut:Ll·:r.ty:x:eSuia~ion •. 
!he witness testified concerning. afield: :r.nspect,1o:n··.he: ba~~·:made·,. 

, ' , '. : . .' 

shortly before the hearirig.~ of Pac:[fle IS' ch8.llnei.construct·ion·for 

All Metal 1nAltD.dena~ =d·gavc· his opi:lion. on· eertain'ecotio-ade:::' 

advantage:; and disadvantages to theCK!Voperatorsand P'~c!f1ch~' 
cousideredwould,reeult £romdistributio'O.of ~istiais.by·c~el. 

" ' , """, "1 

facUities as compared wi~h pole atta.chmenti'~): ·All·~ta{;· asserts' . 

that it will saffer 1ti..~epar8.ble:r.njury" if 'the res.tra1n:Lng:;order.is 
. . , ,',. , ' ." ',' . 

not. dissolved' forthtd.th; that, concurrently with: the, .fil'iZlg . of the',' 
• ,. , ,'" .", .,1 

bstaut: CO~l.a:!.tlt International. cotrlll'l~nced act:tve:: soi1~it~t16l't: of:;" ... 

Cl:S~o-c:ers in the Altadena area. although i:: ll.aO.··l1opl~~ th~r~'" and 
that its complaint ':should berecogn1zed simply as ~at'~~~t~/:u$e;> 
this Commission "to"give International. cablea.bUS:Lne·Jsad"T~t.a:ge 
which it c:;:n'Cot otherwise lawfully obtain" (Brie~; p,.' .2) •. 

.' .. . . ' 

. ,...... . .' .... ...... ..; ..... 
AllMetal~ in itsanswer,·after asserting 'it isnot-·a:' . 

public utility· and is not subj'e~t to thejU1::[sdiction:'of,'tbiS'~i:· .• ' 
Comm:£.ssion~ and d:td not, merely by ':f:tt:ttii a .compl~t ag~~t". 

, , • , • ". • ,. ., " " ., ',' J 'i"'" ~" .. ;~, 

",.' :",: ,:-. ,:,:.> . 
:.:'[: ' 

".~ -12~' 
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Pacific (Case No. 8421), submit to· this' Commiss:l.on's j:ur1Sdietion'.1n' •. ' 

. connection with any dispute between; Ail Metal ,and~.any~the;·non-:·,'> . 
" ': 

utility orgml1zation, refers to th~ cbronol.og,.·of:it$negot!4etons".' 
'. .' " 'r ".,' .,' 'I" ".' , 

allegedly commencing about the first, week in, December, 196s.~.£()r:'a· .... 
~\ . . i\ .' . 1, , " ,"_ ' • ,. ,:' .,,', ":'"., .'.', • : ':' ,",." .' "., --:' I', • 

pole attachm~t agreement with Pacific in·the':Aitadenaarea.:arid·:, i::, 
;i ,..... . . .... ..... .'. '''. .... ....;: .. .'.: .. ," 

avers .that, 'W:tving been advised:. byPac!£:l:ctbat,.apole':attachment:,. .'" 

in that area T;,73S available" it obtained·
i ~'franc~~~:fro211'~~ ,~O~~di' 

.: .~' ," . " ,.'. 

of supervisorsi. of Los Angeles County by ordinance: adopted;.M8rcn;S;: 
: . ::1:. : ".'. :' '~ ""', ," " ," .. ,"~.~. \ ". : ;.' .... , .. ':',' ""'>;", .. , .. ,,::, .'" :' 

1966; that; shortly after All Metal was,: adv!sed~by:PacU'ic;:.tha.t;·a. ~.: . 
. , . ,"" .'... ,'. , .':.1,. ::' , 

pole attac:bmen1t: was avai181,le> one'. of All· M.etal.r~ emPloye(i~/adV1sed: 
- I • '. " ' !'. _,"' "."'. ~, 

the then president of Inter.lationaltha,t AlL Metal· ''wasgoirig .:r.ntO: .' 
,I ," f • . ;.1' ",. • " ," 
'i . " ,_"", : ';,' ".,', . ,,' 

tbe Altadena area~ and shortly thereaftertl:lethen president of·' 
~ ~ II . . . . ' ' ': .' . '., , . " . '" -. , " , "', 

International, cablelaugbingly advised.· sa1d.employeeof/JU.i;.i-feta1::<· 
. ;: ,;'; ,'.' .' . _'." " , ': ..... ,., ,I: '. '.',' ./ :~<:":>~., ;;,: ~. 

that Internat1clna]. had' outmanuevered:' (s:Lc) All Metal'by::.f:t!1ng;. a, 
\',. .... ' . :.,. :,'. .: ;.i..' ....... : ; .. ,,:. 

written appli~lt!oll' for a pole. att~cbmellt: agreement' be£ore' All:' . 
, , )i ;1, " ',' , '" " . ,: . .'. " < > .,'. ~ >'<" l", ",',.',,~; • ' ,', • 

1"J.f!talhad . the opportWlity to- s()do·~"· Alr.l1etal· ·tnen:avers!.,!"tllat··1t , " .. 
1,,:1 • " " . ",' '::',",'J."" ", 
\ ~:; , ,~ " .', -'c ... ~:'.. '; ,; ,~., ',,: f 

learned from Pac~f1c that Pacific was "treat1ng International ... · Cable' " . , 
<. .,~\~.:, , , .' , ... ': • ", .,' , '."', ~~ .'. '," _, < :" '; .' \,1 ~, ',' 

as the first apj?,l:1.eant for a pole attacbDlent. in>the:·Altadena.:<area·.: . : 
:' l' .. ".: . "I', ," ':' , \' 

and that purs~t to' Telephone Company pOlicy theY"'toJ'ould:noe:" 
,. , ' . . ' , '.' ,".' ,:,.:,:, .... ,',' . ',' 

entert~ other:4Pplications 1n that area", despite' the: 'fact,' that· 

All Metal. waS financially able. to- install a.ih1gh:q~,1ty"':' 'systea(: .• :··: ." 
. . 

!n that' area winie International was~ot: •. 

All ~tal~ in re~porise·to p~a8raphs'Xlland:'XIIic>f'the 
. ',f . ,.. 

complaint, nllote~tr that its oralapplicat1oll to Pacl£:Cc ·p~ecedecl:. 
bo~!J. the oral and written application .oflnt~tioncll,: and~· .. tb.8t·.· '" 

". " "'~ " .' ,., l 

"the only reason . All Metal did not submit' a wr1ttexi·applic4t:l.on,:fo:···· ." 
: ,I • ,,", _ • .'. : ,:';: • ~ • .' :,_ .':', ;'"., _. .' ' • , I 

a pole attachment .agreement was th'eposition taken by,The?:'PacWe:' 
, .>.' •. ' .. ' 

Telephone and Telegraph' Company' employees' that.such:aWr!'tten/. "" ' 

application would not be entertained after' International::~~~ie.:made.<.··.·· .... 
" ., .. I,' ': 

, . 
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its letter requestJ- as a~oresaid,upon learning of All: Me.th':s '. . .. ' 
intention of going into the Altadena areaft~ ·(Ans.'" p~'.' 9~J (We' . 

Dote that the pleac11ngs her~in oisclosethat,IIlternatiollal'.s.: .. ' 
: .' . '.' ., ;, '" . 

franchise from tos Angeles;· County ,for portlo~$' ·ofthe·.Alt·sdena';'; , 

La Canada area~ was grantedonMUCh.3l:,,·19,~4.~~tMt:'~Ali;:':Met'aits:'''. 
• , . . "', '~ •• ' , .. , '" " I . ( ".'.', ." .• \ I " • .. " 

francbisewas granted on MarchS" 1966,. some two months., after 

International, as averred- by PacifIc (Offer:of·pr~6f:,:::P:.j);'.'had:'·." ' .. 
, • l "", , -. . . • • ,.. ~ • . " I' , 

formally :lpplied to' Pacific: fo~p~le attac1'lm~~t.s::··:Ln.:the:,· Al,tad~ '. ' '.' 
. ' ,.'. , " "-, ' " 

m:ea.) 
.' " 

All ~.et.al then avers that 1tinqu:Lred"of<P'acif1c,con~ 
,~ 

. '.".," ' ... : . , 

cerning availability of telephone companY·lines::and::facI1~ties:~ .• ·'.·· 
"on a lease basis tt to connect All: Metal ts. bead> end:' s!te:"~th" its' 

~ . , . ," '. ..... .' 
'I • 'd',' ' ... '- ," 

prospective subscribers, in .AltacTcnaJ-aIldthat·. on. or: about':;:" . 
. . '. '. ,., " ./1·"···. 

February la, 1966, shortly after<Ul:' Met.~ ....... s' .. awaidf "rit:~ .. I.oS . 

Angele~ County 'franchise (All"Metalaver's'" variously".thatthe',. ' 

" ", 

. . '.:". ,:.~. ',:" I,.: ' .••. 
franchise was ttawa::'ded" on February 11" 1966 and; Feb:::UD-ryl,7~:19'66~: .' 

, ,: I t. " • ~ ;. " .• ,c , r • '. 

a:c.d 'tha~ :he ordinance' 'fform.a.l:izing" tbe '£rancb.ise·:w~s .'. ad~pted':~ by .... , .' 
. " '", .... , .'tt,','. .',,0""1',' ,_ 

the Board of Scpervisors on March 8., 1966: and.tbe~ea£terfpubl£sh.e(r 
. '\J ",," .i . ":: ~:::: '." ':,;-':,:' I, , 

as requ1x'ed by the local ordinQ.Ilce:)·, All. M.et~,mae·eawr.ftten;,~,:· 
, ".;i· ,.,' .': ... ' ' . :.",:": '.r ':"" .t,'".' . 

request to P~c:-'.-fie for lines 'a:1d· f,uci11tics intbe, Altadena.:,·area,: . 
. . .1', '0' "" "', I 

.:cd on ¥..ay 19, 1966 entered· into a l Memorandumof,p.greemene: ,"to- .. get'· ." .. 
. ~. ' , 

work st~ec!" and deposited $30,OOOw:tth~ Pac:[£lcto·cover,the'· .' 
. 'I' . . :: ... , .. 

I) " " , 

esti:ated' cost· of .work and nu:.ter.:talspend!ng.eXecut:ton;of;'a';formal 
• • ' ' .,': ;:, • ',I ".' r" " " • ' .•• ', ",' ',,', I ",,::' :':~" " :"~'" ' ". " • , :. ,", <," 

contrs.ct, 'W'!lieh was ultimately, executed·' on. Jane 1~i'·1966.~,at1ct::r:s' now' " 
I . ,," ,;:~",," ", :~ ... ','/"', < .. :,,,,,,~,I,,,,,>,,:,,,,,;,, .. :,,~:,,~ ':',.",."~~ ,. "1.","':"" : 

before·tbe Commission for "approvaIrt
· •.• (It',sbould'/bear'emphas:i:s·that.·· 

, "I I' • ,.,', I l ' " ..... ' " ,",,':1 

although. the parties: 'have used the' !:term·'tapprov8i'n,·:txi:c~xri.~ct':l:ori,··;·'.· .. ,· 
, '. . ". I,""' " "0""" 

" ,"" 

with contra.cts p~esent:ed to· the cl~mrniss:ton that may require. its" 

action, what the Cozranission actually does issimplytc>·grant:..~r· .. 
" . , ". , 

. ',',. '.' / . 
. 'I 

, , ~ " ..'.'" . ' . " ,,. .. 

. y, -: 
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"'WJ," 

.,' 
. ~ " .-\ II :" 

, . :',: 

, . '.. .' 

,-' . , 

withold "author:LzationfJ ,sometimes. cOlldit:[onal~for,the'ut:[l:[ty to' 

carry out the : terms of such' agreements'.. . Thedlst':[nctim may appear' .' 
•. • c"' . " "' ".. :,', .,' -,j';::'. 

to be a question of . semantics·.' but .. it is" nevertheless:" realand ... 'in::' 

so:ne cases, as here, may involve: a,"questioll of jurisd:[cti~ll~)" 
All Metal ,then asserts: thatPacif!e;' at not~:::f~om ' ... , 

December ,1965- to date ,diselosed:to All Met'al anyinformat~oIl: 
, .... ' .. 

whatsoever about International, or Pacific:' s, neg~tia.t:toti~·:W:ttb.', ' ,'. 

Intertl.atiotl.ll, except' the information that" ;acif~c:,: ~as, ,~e~~:tng: .' ' ..•. 
International as the first and otllyapp11cant" fora ~le'atta:cl:Jment 

, '" ' ,,' '" ,I.,' '",_ .r," " <: .. ,' 
agreeI:l.ent in ,the Altadena area. '. ' . 

Specifieally '~espondiug to Paragraph XYofthecompi~~t:: ' 
{which alleges a ,conspiracy between Pacific and: All , Mctal'to>d~stroy 

", ,.', ,1"/ ',. 

Internat1~Ual r S property rights' and~. thoseofothers'>s:tmi.i~lY ........ '. 

s:!'twlted), All. Metal aSserts that pac1f1cfsemployee~W1.thwhom.:tt· 
. . ,",' 

had contact duriOg the .entire period' of.its coritraetnegoe:f.at!ons· ',' 

all emphasized tbeir obliga~10n nto r~sp~et 'tbe:~On£!dkn:t~~i~~:··~i~ 
"",', . 

dealings with customers ~dPac:r.fic t S desire to, 'avo:[d~ involvemetit . 
',"", 

in :my CKrV enterprise." Consequently,All:' Met'al' asserts~,,·ntbe', " 

contention that All Metal and Paeificentered' irito':a ,c~n~p1raC:y:::~: . 
, '.' 

tmy kind is as r:td:l.culo~s and'farfet~bed as:[t:ts,£aise~'r. '(~,s:~ ~'"",.", .. 
par. 13 'and, in silnil.ar vein,p~s~: i4-16.)' 

" " 

Respond~ to paragraph XVI· of the compl~:d;nt:'(wh:tch: " 
. . . . . . .' .' ' ,"." 

alleges details of the' "conspiracy"'" poses the resultant burdens" 

International has claimed would be cast on Pacific's rstepaying: :' 
, ..' , ,·f, ' •. " .. :', ,', 

customers by construction of, channel fac·ilit:i.es,·':'at ~'.pr1ee' less: '. 
,I" ' '" .. "" " 

t1l..-m the cost thereof", and alleges,delayOy'J.>ac1£:i:c in ,filing:',··'.' 
I :, ,:." .. 

complainant' spole attacbnent agreement with::the'·Co~ssiori.),·.Alf' 
.. .~., . ': ' 

Metal asserts that the' charges made. onder its ' c:ontrac:t>of.· .. June',13,~'> ", ' 
.' . .'. ;: .• " ',i"I\'_ .' ,'." '.' "";,;.~~" ,:'" .• ,.';:~'>.:,~ .. ",' 

1966 will produce fOl; PaCific rra profit at least<,a.s·~eat·a:s:'the·:\<, : 
, '"'., • '" • '" <,' , '~",' • , ,,~ ," 

:,," 
" " . '. , . . ',;,", " ,' .. ' . -', 

,'. ,~ ,'- , 
'. , 

", :: 
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, ~,'." .. " .. ' 

'",,' 

I, • ,I' 

. , ." .' 

r~turn derived 'by Pacific' on equipment furnished,to,'tel:ephooe 

subscribers",. and that the contract.. in any event..:ts'~Y:1.ts,terms 
, " 

s'-1bject to Commission '''approval'' 'and adjUstment'; of ',rates~'All 

~..etal then avers that tbebalance'of'paragraph~I,~'.Csub-,pars.2";6)" , - '" ' ,'.' ,. 

eontainsallegations that are eit~r u'fals~";,' "m1s1ead,:tng~,~ ),or ' ;"'" 

"unfounded",. and that "if" a three-month del.ay1n" pr~c~Ss.i~gan." 
~pplication for a pole attachment' agreement' '1s. legit~te<ca:use,' ,,' 

for complaint to the Public U~ilities (sic) :and.ca\l~ '£o~:'filing' " 
,,' • .' '. I. 

ehargeso£ conspiracy and, crlm:lnality ,then' the, ·Commiss:ton;~shoUJ.d" 
oj ," '" ~r" '" 

shortly' be receiving many,. many complaint~:1n;fo~:s.i.tln.i~':,tO::itbe,' ", 

instant one." ·(Ans. par. 17.) (OUr decisi~nhere:[n.~i,':',we~ho~,;::.;:", ' 
" ',: ,">, , . ':, 

serve to alleviate All Metal' sconcern: on" that,score~) 

All Metal continues, !nits answer ~,with,'responsive 
, '",' , \' 

" , '" , ,,"1,' 

'matter purportedly direc,ted at specifi.callcga.t:[on'S:d(pars~)CVII-' 
,. • , "',,'. ,. > 

XXXII) of the .balance of the' complaint. Its resp~n:seto.~ho'se<.' 
, " I' '.' ~."'",' •• ' ' ~ ~ ;: 

allegations, like that addressedto'.earlierpox-tions'of;,'the., ' 
. \. ' . , ~ ','.' :'. > " ,.", ,,:,_. 

complairit , is, for the most' part; so'. replete; with:Lnvective:, 
, ,,~,.' ,:;:" >' -< J", 0 ".1 ',' "'U:",: ; .• "'., :: 

=gument and, explanatory detail of an, evidentiary'nature';that;' , 
• ',0' ". ", 0' ,", •• " 

, " . 

except for'some assertions tendinS to ind:r.cat~· 1'ts~S1ti0t1::and, 
\ 

, " 

objectives, one is at some pains to discover' just what' ,it. conceives" 
" ,. • '. I 

,'j 

to be the issues of fact ,or lawiuvol.ved . in· this.: controvex:sy~' ,Sillce,' 

All Metal "s Brief and its Answer,' incorporated'" tb.ereiri:,,~re'~f,. ,r, ' 

recQrd,. and sineeenough, we think" has been ,said-to, :txldicate, the 
" ,~ ,,' " 

nature of its contentious of fact and, law~' further"deta:n~d:·.',':, ' 

reference to those documents .. at this, po~t',.w!l1.~s~:r:ve"nOi:1lsefui'" . 
. ,. "'""'.' '. ," . 

purpo!:e. 
','/ , 

, , 

We note, however, what All Metal says 10' paragraph 20 of . 

its answer, identified with paragraph XIX 'of,~hecompia1nt~':'Ali 
, .. ',' 

( J" 

Metal states that nit should be, notedH that •• its compia!nt,:'iu' Ca~ • . "" ' 

-16"': . 
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,.,,' 

No. 8421 complains only of' Pacificr·s conduct; . that S1n~~::thiS 
Comm:Lssion has. ~o jurisdiction over . CATV c~mpan:r.esanY,caus~of, .:: 

acti.on All Metal might have against 'Inte~ational;was.t~'bepursued 
in the ~ourts. and not' before .. thiS.· Comm.:LSSidn". and~that' ,tliis:,·· 

"" ",' .' 

Commission (as set fo:-th 'in ,All'1-'Ietal t S complaiDt) sb.~u1d'::be con-·.' 
, " 

." ,I, 
(,", I 

ee.rned about the acti"Jities of'·.a public' ut:£iitr"whicb..:xxd8h,tSi:,ve:': 

an inequitable preference " to· on~of two·b~sine$s:~on;~1;it~rs.'~<':m.. ..:!' 

any ~ent, the averment pro~eeds, there 'wa~no:conspiraCy.~invo1 v~cl~ 
• • t' , ". " 

in the fUi:lg. of that complaint' and Intema:::tonal:wa.s:not<, " 

delibera.tely omitted, as 'a defendant: P~SuaIlt"to::a' co~sp:tracyof ' .. ' . 

any·kind. ','. " 

vIe next tt:rn to' a discussion of , the' written' .argUment: 
presented by the Memoranda of Points ·.sndAuthorities:,fi1~d.by ~'. 

'" l.. .' ...', . ,'. .: ' ' .. ' 
complai;:umt and Pacific in elaboration of theircontentions:~·made at 

,,"- . 

the hearing on J.ugust 19. To' the extentthat'A11: Meta1's~''Bri~f~\,', 
incorporating its };nswer , ,may cont..nn lcgaiariument~,that'al~c>: < • 

will be ·considered. 'V1e not,e" parentb.et:tcall;~ thatb~th·::;.ll' 'Me'tai.~~", <.' 

Answer and Brief and complainant t s Memorandum~erefi:l~d'::su1:>seque~t . 
, • ' ", " . '. , .• " .1,.,,', ' 

to August 31" 1966~ the dat,e fiXed" by the :exm:in~r"at,the·:hearu,ig~' . 
\. ' . " , ,.0, " " ',', 

."" . 

conteutiotis. 
"I • 

Complainant argues, in substance·;' thatPacific:t.bymeans 
',.' .. 

of its chamlel. facility arrangements with': All· Metal,. b.a:s.iis-.: : .' •. ' 

erfm; nat:ed "to an extreme" agains.t~ompl.ainantwhich has; . ai' pri~r 
, . .' . ",' l' . .., ,. .' '.' '.'...'.: 

pole attachment agreement with Pacif:tc covering; pcrt:Lonsof.: the' 
~. " .',,' " • ' " • ,... r ,': , ' .. ' ~. ',': • • ," ' , :. ' ,,.' • 

same area in Altadena and 'Which~ .. as: ameraber:ofthe;";Publ!c".as-;.>< , .... 

". , 

".' ",,",". 

regard's Pacific's /tprovision ofser:.n.eesu:~ '. :tS:ent!ti~,d':;:~ompl8in3nt,.· .. ' . 
,'. "' . 

" ' .. 

, ~~. I ,. '. 

-17: 
,. 

.... ", 
.'. :.,' 

, ,"' . 
. '.;'" 

.' .' ," . ~I, 
, : ~ 

II 
" 
I 
I 

" 



'., ,.-' .",. 

11 .' .' •. . '.' ... : . 
Ii . . '..' I: . . .' 
.~\ ,~' ".:, 

, .." , :1\ ," " , " ,",,' ".~ I ' '~, ~j, ~. 
argues;, to equal treatment by'. Pacific :t'. 'i!to be, enforced by-this' • 

. ·1 .' " ...•. ' ..... > ...:. 
Colllmission. Complainant, at the hearirlig, referred to' a,uUIIlber of 

, , .. : '~ ; \ ' . '_ .' , -' , ' ':' .'11 : '", ':"" ', .. , '. ..' '. ",' , , , , .. . , . 

sections of the Public Utilities' Code snd'to Commercial Communi-·. 
, ":i ,', ,,', "." 'f' ", .", " " 

cations vs. Public Utile Comm .. (1958):t :.'50 C:aJ.:.2d"Sl'2"which' . 
" , 

, ' ' , ;t: " :\;' " . ""'''',' , , ".,' 

sections and' . cited case:t toget~r with l~uthorit:i:es.cited" in its' . 
'. .. '~;: ), > ' , .:. ',,~, ,,<, ',""" ' 

l".IeIllOrandum.:t assert1y provide ample jurflsd:l:ction 'for·this" ' 
. I' .' ,- , 

. ' :,' ,,1!' .'-,' ,: ," ,','. ' ...... " 
Commi SSi011 to entertaintbe:iust&nt; cOmJ?laint: axid:.grant'tberelief,·· 

" , . , . !;""", '.' ." , . 

requested.;) . ".:" . . "..' 

. Statutes cited by compl:a!.nant'\\·~tthe·.:he~ixlg.~gnd.·in.'its.,· 
Memorandum are: :" .. ', 'I 

" ,. I' . . , 

.,- '\ ' " . 

" . . .. 
Publib· Utilities Code' secs ... ' ', .. : _ '.~' ",: -: , .. ' !' 

_il 

·20', ';'Defining·· n~U~liC'Or'anY\\pOrt1~~,thereof'~":::' 
, , " ' ,"'.,'.. • ,.:' ~': '. 1 (,' .. ':: .. , ' ' " , ", :' .:, . ,: ," , 

216 - Definingpublicutil.:ities, ·subject'·:to:Commission· 
jurisdiction. . ':: '. . . 

'1 

',I '., 

451 - Requiring all charges by a utility for" products· or .... 
eO'lllIllodities furnished:t oranyserviee rendered>;. to. 
be reasonable, . and thatutil:C.ties. . shall:. furnish '.' . 
adeqaate 7 etc. -service. and' facilities. neces'sary for 
public safety ,e.te,~ . .: . , ' 

-' ./ " .. ' 

453 - Forbidding utilities .. to':grant· preferences,<orsubJect:~' 
any person to :my prejud1ceor diS.9.dvaD;tage';,with.· 
respeetto. rates, ebarge;s-, .. service;. ·fac:U1ties.;,·or·· 
itl any other respect·~·et.::.;:,px:ov:r.des .. Comm!ssiorimay· 
determine anyq,uestion o:Efact; "ar1s1ng UDder this':' 
section. n . '. ' . .:.:.,. . .." 

. . , \' '. ;'. "". "",' r, ~ '" " . ". . ' ~ . " , 
70l - Granting Commission" general superv:[sory·and ... regala;. .. · 

tory power over. pllblicuti1:ities:,neces.sa:ry,· 8lld' . " .. 
convenient in the exercise' of: its' jurisdiction~ . 

l 1, \ ",.,' ,' .•. ' ," ': ".", _':, 

702 - Requiring public utilities: to e01llplywith:any' .. ' 
Commission orders "relatmg to or . affecting. its 
business as a.public utility".' and securing. 
compliance therewith by :Lts employees;.:' ". 

, '!I - l.' ", ' ., 

761 - Authorizes Comm!S:S:£.on:t after. hearing and· findings.,.. 
to prescribe by order .or;rule. ,reasonabl:e 'utility· ,. . 
equipment, praceices and: ',£.a.~:u:t~:te$.~::.··; 

, '" ", 'J" 'I:l 'II' "",',. ,-, ,',;.", 

-18-

, , 'j;., '.' 

.. ' !:.::: .', 
:1 '.' 

Ii: •. 
'i 
''1 
il 

1\ 

;\ 
,I: ',< 

,," ' '.- :' ,. , ,~"','. 

-"" . - , . ',' ~', 

',". 

:,', :"": 
',' .. , 

. ' 
": .' l: .. ,', " , c', 

:1 ,." 
":I ; ~t ,.:' ·i' 

, .' .' ,. " 
II' ,,- ',; 

..• ,,'1 1 

,I " ': ' 



.. :;1 

762,767' - Authorizes Commission, ':a£ter;, hearing,and:,find'ings,' 
" to direct,additions, e>..'1:ensions, repairs or,' ',', , " 

improvements to, or changes, in" existing plant or 

351 

6001,6302 

7901 

structures of any utility>- or two or more'., ' 
utilities, including division of costs (762). 
Provides for joint uti~1ty use of, poles" etc.' (767). 

:, 

- Relates to sales,. leases,,: encumbrance,s' or other 
dispositions of tLtility' s l:tne,.'I>lant·~system" 
"or otherpro~erty necessaryoruseful.:Ln, the,' , 
performance of its ,duties, to- the, public''';, does;' 
not prevent sales,) leases,: encumbrance's or,' other, , 
disposition by any public, utility·rofproperty ',', 
which, is: not necessary.: or, ,useful 'in "tbe~: performance 
of its duties to, the' public;.. ;u ;: 

- Legislat:tve grant to local, bodies' to e~r311chise', 
aQOng others" 'companies ,that distribute',electric" 
power along ptLblicwa,ys:.,' , " 

- Gr~ts, tel~bone.': ~t;[litieSJu'se'otpubl:tc::rights;;: ' 
of way. ", " ""'" ' , 

7903 - Provides crimitUll,penalties for a~pr~pri~tion<of:, " . 
confidential,informat:Lonby'anyemployee or<agent 
of a telephone: utility_;:' ",. 

Other Statu~es ~dGeneral Orders 
, , 

" 

G.O.95 .;. Rules for·oJerhead",Electric Line'Construc,tion~'" 
. , . ., 

I· '. 

Government Code ~ Sec. 53066- Gratlts c:Lties'and,c~untiEis':authority·. 
'to,enfranchise':or:'license: CPJ:Cl.'':', ' .. 

companies,·to>place,:w1res:,<,¢onduits,;'· .... 
etc;. ~:1n ·,public:ways.."and, .:easements:,'of,. 
the.local.'governments;;::;. ';': .' ;,"'\. ". 

- , . . .' .!<. ..: '. , ' .. .. .'.; .. !.~;.,. -I . .'.,':... • . ,'..," ,:,"'. ".~,,': .' ~, •• 

Complainant argues that:. whether,' the' Californ!a:?upx:eme,' . " 
.' I •• -0;:. . .. ', '.' " oj ~ L' • 

Court 'bas held CKrV, service'not' to'be',telepbone utili·tY':;serv:Lce.' 

(Television Transmission v. Public ·Uti1:.· Comm •• ~: 'supra).::.o~.:,t~e:'Fcc· 
has assumed jurisdiction over Pae:tf:te~:s"channel'fa~11ftY,~ffe~ga~ 
a liDk in interstate common' carrier . sUvice~, (an'a;s~Pt:[on':tha~:'; .. ' 

" . 'j. " 

Complainant > citing : atlthortt1es.~ strenuo;sly controveits:),,' ~e," .. ' 
• r· , ' •• ,'.. • " 

,.,. 

cot1Siderations1rrel~vant to the :l'.nstant· case.;,what:comP1'aiXi8n2: , 
stresses. here' is tha~ there:Ls' Ilot:,.' ~~'shO~:l.d:,'ri~~"'b'e.~"~;,:i~~~,::': '. 

, . . . . . " :::-. ., .~. , 

distinction . between . Pacific • s. ... nfacil:[t:i:es·1:e~ed4".purs~~to::.~:'a:pole . 
"T . ,'. .' .'" '.. ,. ,., ,J;" ...... "\ ., ... :,": .. '. . .. , 

attacbI:ient agreement and . its nfae:Uitie~ lea~~d~":~Urs~t.::'tc;.:::tts: ..... . 
, , . 

.. I".' ~ ' . ." ; . ,. , .. , ' . ' .. ' , ... ~,:' . 
. ' '" 
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""; '. 

"so-called contract for community antenna ·1:elevts:l.OO' chaim.eis,~ 111 

ComplaiDant' asserts that 'in neither 'Case areth~faci.l!tie~ used as , 
", ......, ' 

telephone facUities> 'but in both cases: exist1ng,.and:.DeW,·plant'are: 
." ;' --', 

. :" '. '.' ' , ~~~"," ',' ,7' ,"., - , . " ," 
made available to the CATV operatorand"are used:,for:'tb~:purpo~e~f . 

", .... i,,', I 

there may be a difference ':Ln;the~oU1lt'of '''&ervice''~".t()i,pretell~::, ." 

there is a difference 'in kind'asb:e~~~ the: ~oL~'faC11~~:f.~~~';::'~~',.', 
• I ".' .,: . ",, . "",,' '. ",', " 

• .,., . . • . ,.. "" • I. • ..... ~:. " 

, t." .' "J'" I meresoph1stry. . ".' . ~. 

Complainant argues further ~thatpubl~c' '1nte~e,st::'atld: :: ",' ' 

public policyreq,u1re, in 'ordertoconserve',phys:[Cal·spaee<:tn',abO~e;;'·. 

, and 'under 'the public waysand,to mainta!D.eathet:Le valu~~,,' thaty , 

when possible. all pole and wire users j~1n toge.t~rc:'in·~',e~mmon>use, 

of ODe set of poles and w1res;tbat thispoltcY"·!sreeognized;,iri, 

paragraph S of eomplain~t' $' pole attacbment~eemen1:' (quotedj,:,: ' . 
• • .' " • • \ • ",," •••• L. ~';, -',.' .,,~', ., ,:~,"'~:.-. ,:::,>,.:"., r.'\~(. ',-'..~ 

Memo. p.6), and by sect:Lon762' of the Public::Uti:l'itlcs,:COde:,(quoted:;, .,' 

in part, Memo., p.6)~ and that, sect:l.on 76:70f;i~he"~~~:g1~e~"t~~,.:" 
, " " ., . I . .' ".>,.,' .j',".,: :"'. :,1,":::.::".':':' ',! " ' .. ." .' , " 

Commission authority to, require two or more: public' utilit1es:',,:to:,' 
. ',' ,.".' ',' ,',::' .' , 

make 'use of the same'wire,. poles,p1pes' and" other'eq~p~nt;r,> 
. -'\ ',. ' 

Accordingly, cOmplainant'argues·" al'1:hou.gh:ne:ttbe~,com~. 
plainant nor ALl ~tal is-a pub11~ utility J' ~b.1s·Comm1s.S:r.()~: "'has'~,the ' .. ' 

power and juriSdiction t~ regulate: their' ~e'~f·~he,'pub11~rf.gh~'~f..:,:, " 
" • • , , ... ' " ' ~ .',' ',' , " 1. ' • 

way, and the jo1ut use of the poles. w:lres',~ and:.condu:tts; plac:ect 

thereon ••• whether owned by a' telep~one' corpora:t1~ri.wit~ :~statew1de' .' 
b .' '" ' 

franchise, a power and·light eo~rationwitha-county'fran~hise,'o; 
a private company w.lth a; local franchise .... ' Such j:urlsd:i~t:ton~,.:~om-:', 

., ',' :,.," I', < '~-", :,.: •• I<:':':·:".:':.',""',: .. ,':-':~">,':""",,,:,:\""'" 
plainant asserts., "is ~ of course,. 1Uc,' addition<to·cd 'd;,ff~~nt·'~~m,. . '. 

• ," .' :' ".1, " ,',.' ", .' ...,,' .,.' " • '~', ~ -',' J,'"~.: :. , 
the jurisdiction the Commission h8s over the 'myr:raCI;; of,'a.ct1~t'ies,of'; , 

, '. " , • • ',," j 

The Paeif1eTelepbone and Telegrapb;Comp.any" as.'ateleph~ne·>::···· 

corporation~." 
""', .. ", '<"" ' .,'" .. , , ,~ 

,,," 
.'", '." . 
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Complainant saggests. tbat tb1scommissio:1' ~houlcinot be' .' . 
. ,' .. ' 

I - i . , . , "j .. 

bound by decisions of other state. cOtlDll1ss1onsor courts (some·of'~.· 

which are cited in' Pacij,:1c' s Memorandam) ,wh:r.cb,'e~e~:tf·'rende~ed,:·· .' 
\' ' .. ' " <. ,',', 

under laws identical w1~ those o·f Cal:tforu:ia:.~nd·on.CJ.ue'~tt~s·;~.': ..... . 

"squa'rely and d1rectly"presented,would' be . of:'no\.a1d: (e~cei>t;, ..•. 
:'. " 

., 
Clarence Unnevehr, mentionedear11er, .. and's;s:serts'tbat ~ucbtestimow 

"dea;onstrates": . 

(a) .Tb~ insUllationof both double"';J.;ashed.cabte: 
and new plant construction :f.n.·tbe;area::covered~ by" 
complainant t s pole attachment agr~ment.:· .. ' .' 

(b) Interference' wi.th alld· ··damage . to: ens,ting : 
telephone plant.' . . ;. 

S,e) C7:eation of ·irreparable damage' to;'c()mplainan~"" 
t by tbe~ddition of new installations. 'to,'bemoved,. . 
or to be re-arranged,.. at compla1nant'sexpense:~,and: 
a ~reatof1nOre of the same.1f .. 

Sd) Tb.1t if the restra1ning order :[s remOved,' .. '. 
r complainant' $ opportunity to·. realize the:; frui.ts 
of its fraucbiseand· pole attachment agreement' 
will' be completely el1m1nated. tJ . ,. 

Complainant argues that the above testimony:~coupled with.·· 
/'" 

the verified complaint, various ad.x:Uss:1ous J ,·· to: cl3te".t of the, two" . 
• ~ ; '. .' , '. ' .' ,,:" :' + I .• ;:, , l "',. ' • • • ,.,.. " 

defendants,. and tbe f 'obv1ous. and continuiilg'loss; of1ncome>re,sulting" 
" . :""" 

from the defendants r actions" ~ amply demo~trate' both/tbffpropri:et'y" . 
, • 'i! ,,' , . , " I' • • , ."'" ' ~ ':: ,;.< " " i ". . " I • :':~' , > ,,' ,~': ~: " • :.:' ,'. ' 

and necessity ofeont1nuing tberestraining: orderJ::.~c>·,;which':paei~.:l.c~· 
. i: ' . . .' '. ," ' ., '. ", '. . ·:.i· .'.: ':',,,: . 

complainant states, has 1Ud1catedno, objection. ;·(pacif:[c:'.;si'view,.., ... . 

expressed 'at tbe.hearing· and in' .itS·MemorandUm"wa~·: '~~'thE!'~f~~~~': .. : .... . 
, . .' '. ',", .:: . ",' "" ' :.<. . .',t.; ':, :;':. f '" 

that since, in . any 'event, author1z.at1onfor its',channet.offer:r:ng.:·: " .. 
. . . " '", ',' .' .'. . ... ~', : r'::' " , .. ,~,~:', ,:' ", "" ", .. '" ,",,",: ~:: ',,:" ,', ': '" .,' 

to All Metal was required,. either by this' Commission or-: the ':FCC~ i:t 

was indi'£ferentto continuation of ,'the. restra:t1l1ni<or~r;.:): ' "';":. 
'., " • ' .. ' , " '. .,; .• ,~; "j'".' r ., ' .. \ ,,' , ,'. ' ..;.",. """. 

, . , ,'. '. ,'," : ,:~ ,f '."', • ' , , 

-21- .... · , .' ,'-"'f<". 
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Pacific., discussing' 1nits' Memo:~ndum:tb~:n3tu~e;:'~f',pole:', " 

attachment and chanD,el agreements, P(,.;fonts out: tha:Ci~s·1ri.d1vi~~1:\:: . 
, • ',~. " .' '. I , ' 

pole attachment agreements ~ .1tl.8' staudard,fo~;:proy:tde':that: ':'tbe: 

Pacific,'wi1l furnish space for.·attacmnent· of CA:rV-owned'::f.a~il.i~ies.' ' 

£or$Z.50 per pole' per year ,in the' ~~eof, ca~le"::·4tbl~hmeuts,; • .'.2n4·:,"· , 
r ,<' , .'., 

$1 per, pole' per year for attacbmentof 'CA'.tV:ampliiter;;,",tbe. CA'!V:',' 
• • • '. .~; ."' .'-, '. ". •• ". • '. • • .;::,,' > ",' .'>;,' .' '::\" '. 

facilities so attached· may: be- used' for d:[str:tbut!on:to·: licensee's, , 
:' • '. t ,\', ~;. " ':. .'. t • .;" :' I ", '; .• '.. " ' " '. \ '.'. ,,' ",' 

subscrlbers ~ w1thinthec:eacoveredby the ,',' agreement:" 'cif,off:'tbe~3::tr 
• H' " J, )1'. '. "",~ ~/' ;",," I '" '.' ',' ", ;"', ' 

television progJ:ams~ inc1d~ta 1· .. t;a~~s!on·· o'f:',6An::-7~r:tiinated::,or"·';.', 
" , . ,.~' '" ,,::' "; "_,,' .", -,,;>"/; ," I ,. ". ,,' " 

off-tbe-a:tr FM' mu~ic and. for .. occas:tona 1" tr3nsmiSs1'()n,~o·iCA:I:v:' .. ' . 
. ' '. -3 ~'II " .. " ,:" ',,' :;;.:. 

. ," ,', " ::!J. . '.' ,.,,' :.~., 
or1g1nated talev:tsionbroadcasts.· . '.' 

Pac:t£:r.c a'~sert-s:that from tbe . 1nception'iof :cATv' s~rvlce; , " 

it ba,s~ without exception, furnlshedpole, attaCbme·nt"spaC::e/'t~i'~e::. 

first applicant for such. ~pace' wh'o'could <fulf:r.l:l"the;:~bi1ga:e~oris,;:se~ , ." 
" ,.' . .. , .' .::;, ...,". ,.", .... ~~ ........ , .. '. 

forth !no the agreement;i~e.J.'·pOle'attaebment:ispace,'has;:be~n<'·,' . 
. ",' ., ',",. ""., 

,', '., 

rendered on a ·'first come, first servedlJ.::bas!s.;'11ket.rrse;':c1)ecause· ;, ,. 

pole' space allotted to communication 'fac!11ties:':is:'i~t~, and': is: . 
. '-,' " ", '" ... ,. ... 

beeo~ increasingly crowded,' pacif:r;c~·w:r.thout~excep1:iC)ri;,·, has 
, • J " ',. ,-. • .t"" ',,"" , " :. 

refused!,to permit, later applicants to ·attaeb.,ihei:r?f.s~ii:i:t::[e's:to; 

poles W~iCh are· 1nCludedwid:t!nthe·~re3,,~~om;~'ssed>;:"1~":'a~/£~t·!tli. 
• .. ",1" ;,,1 " . >,.-'. :. I. 

I .. '.·· . • I. '.' • 

pole attachment agreement~." ' . .. ,. , 

" '~" j' 

, '. . , 

-:JJEX1i!1)!t IrA"o£ .the &morandum 1s: acopyo("tne Ttstauaarcr~ pole' 
attachment "agreement ···with Internstiona"l'~" ,dated::March' "28" '196&.<' 

,-22-
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'~, , ' " . ., , 
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". " 

" 
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r. \ "," 
I" • 

", " 

Wltbrespect· t() the-. f~~1ngof eh~nn~1,:faci11t:r.es,: to,'", 
., ' J • " " ,.'1,"' , . ',- _".\', • 1~ ,.' 

CATV operators,' Pacific states that, it has 'also·e~te:red,i1nt~'·severa:l,:: .. 
. , . :',,< . . 

agreements pursuant to whi.eh:tt £Urntsbes: such faei11ties::to,'CATV:, , . 

, ., 

operators (a typ1e:al agrec~nt·~;:.'~e one'With,:'Ail~ebl&'~::~:tb1t/:S:':' 
of the M~raudum). Under .eha~e:t, a~~~nts~'p~c,!ffC::~a'.ssert's,:.;k~',:, ' 

'I' " .. .' :~i'" . , " " , . ' .. " \ ,~. ' .. ,; ,;", .' .. ' " '. r " ," '.,' '.:, ,: :,"': .. '.':.,' .,! .' 

operators: provide tbeir own antennae.·and, rela,te,d' ,facilities" (~'be8<!:i' ". ,'. 
. ~. , , 

. "'. . . .".' " . "," , . -;.,:: . .',,'''' ~ 

end" facUi~ies); set the:i.r own rates subJect"to·,ap?l:tca:ble::muU1~ipal, . ' 

%eg1llati6n (Govit. Code" 'see. 53066);: ·S~lectoff~the':'~1£:t~lerl.si~n·.·· 
. • (,' , • I ,I • ~ , . 

signals to be delivered to,pacific . for d:tstrlbuti~it"to.,tb~if'p~troIls,;, 
and sollc:r.t·~ select and collect f~om ~tb~!r"o~·~3il'OIls.~'.·',~~~,if1C, .•... 

, ' .... ' ,.... . . , 
",' .. 

notes here that ~ contra'tyto repeated'. a ssert:ton's"~:-CAT.V~ operators';' 
, 'u,1 

and their attorneys, Cba1lllel.aire~ents-'are·; no.t""l.ea~e~f'.~nd·ce~~iY·' 
al:e . not "lease-backsfl ~ This' is- sO)p'~C!f!c.8's.Serts~ 'bec~use:" .... ". 

possession aud eontr~l of and title- to tb~Cbannel'd:r.s~ri.~~t:toll'" 
facUities remain. at a11'tUnes in pacific.)p;ci~:tea'sDe~s:>~ and';. 

;, > I,e 

the' agreements annexed to its Memora'C.dom'd:l:sclcse, .',tba1: both<. "'. " 
, ." ',,' " . ' ' 

chamlcl and pole attaebnl£nt agreements rest~:r.ct:,tbe CA!V"oPe.~iit~r:·:. 

to transm!ssion of the same type' prog,:ams, ment:l.onediaboveo 

vrith reg:lrd'to a ttacbIilent' of CATV-o~ed':fae~1.1~1;si:to~', 
~'I ' , < '. ' • > r 

utility-own~dpoles being, a "public utilitY service" and~,as.&uch,~< 

subject to regulation by'this commiss:tott; Pae:!.£:te"argue'S:.>tb.a:tt~e·:': ", 

pole attachment arr~~~t isconc~ptuall~ n():'dtffererie;;:from' tii~.~ :.,' 
which wouid"obtain if pacif1e:were'to:rent:tc>·a' 'cir:v:';'op~~aior"'<s~~'~'" .. 
of its vacant land· or :vaeant'offlce s~ce':,1n on~:6f':i~S,.~u~id~·~;;·' ' " 

" , " • I " ','" ,":. '. ".'" ' ",:, '::. '-<:',., .~ . .': :,i,1 ',, _':' ,:' I:. ~ ::, '" ','"" _,:'. :;': 

In such C<I'ses.,. Pacific, asserts~ ·:!:t'performsno· userv:icen;:hence,.,:.." 

uo violation '~fthe ConSentDee~~~.~uld; ~··:.1~V01~~d/,fn,\~~c~,·;k:l~":"':·· ' 
, '-' ' • '", '. • i 1,,' • " ,"','; ,:'. I' ,,' ,-,', ~ '.' 

a1:tacbmeut!l:arr~~nts. . : ',:,: ; .'," ,: . 
I, '" . 

"/' "' 
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,". Because no "service,r is performed' hnd~~'po:te .. a.tt'aebment: ' 
!l ' " ',. ,,',' , 

agreements ~ a:ld because it enters, into such agreements only when 
I , 

\ ,"" . ,'- . , 

pole sp.ace is vacant;, Pacific sta:~es it has not, rega=ded: :the 
" ,:: "!l ", . ' '/'" ' , 

'te-""mS and: conditiox:.s of these, i~ecme.."').t$a$ subJcct,~to.:'regulation,by" 
. 'f." ,> .. '.,,' J,',. '.:"",",;:. '"''')' -" ,:',', ,:,:,,",' ,:,;\ .. , . 

this Comm!.ssion;' however" in a 1954' rate case(The~P'acif:tc;::.Tel'.&:Tel~ 
. "'." " 

Co. ~ DeC"".-:lio:l No. 50258'~ ·53-Ccl.~' ?~·U.cl275., 3:20):"the::':&~1;:;{~~:;'" 
--. , . , '. I, '~ .. 'I'". " • j • 

". <'. .. 1.:"., ," " ,I \ I ',' ~ ,." .• ' 

lleldtru:t certain n &pecial: contracts" ~ )~orig 'them/coritraets:::fo~:"'pole: 
, " ',~'.' ' , ,':; .' , ,,',: ,': ",< :.';, " ,,";' ~ ';" ,',' 

atta.cb.ments" "performed by the u'se of c:perat:Lve,property,,)nld',operat:tv~": , 
Ii' .: '1\.", ,,:' ',' :., "',:',,::,i::::':~,,', ;:~ ," 

personnel of applicant, •• • necessarilyand~laW£ully;con$t;itutepubl:Lc.~:;,· "" ' 
.,' : ", '. \ "" ,,",,: ,,' ,:, ' '. " "~ ',' ',',' , 

utility service subject to' t~e 5ur1sdic,t1on cf<this. C~~S:sio;;.',tI 
." , ,- . 'P."", ,,' '.~. ,,\ I""' ,,\-' " ::, :.,,',,- .. '::"/ ','I \~ : ',;">, j," ,: 

On ~ehear1ng of that case~however; and 'upon:.paeif:[c's"ag:'eetilent::".:~o: 

662, 665): 

"'J:" 

.. ' ':', "."" , 

.~' , , I • " • 

~ '. ' ,I " 

" '.': ," 
• ',., :.'j'; 

'. ' "~I' \ ," 
" ",' 

'f" , \ 

!\ '. , 

','. 
," ' .. c .. 

. . ,i • 
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Continuing with the argument, Pa,c:tf1c '.notes:. thae:l:it:;" • 
, • ~,;~,"" • • .,', I . 

voluntarily sought Commissionaathority: to:·ra:Lsei~its:.contract·'~entar::· 
.' ' ", ,,<;,,:~;:; ," . . " <, ", .',' ," .' 

charges for' pole· attachments, and the' C~mmi~si06·~::i.n.tha1:·cas~< .. ' .... 
: ;, I' •••• .' ." >:;~1.:~5~ . ,'" :", .,,',", ," .. ,.~, ":. _.:. ' ,_ 

f~accepted the fact" that Pacifiedoes.not bold:;;,.·i~e$elf,6ut;::,as::". 
i:, . ',.~ .,' , ,,~',:~~',: L t" ,.' ,:./: . ,... '0 ' - """ <> • I 

offering pole attachment: . space to 'CAXV::operators::or:to:' 'anyone: 'els~':'. '" .' 
\ :i r.". ,",: •. ,',,","/":'_""·":I"":'.'~"': ~:~I<:',.~,·.,.':,.:'I,'.':".·:~\' '"1'°",""",, .. .':, 

('Pacific 'I:el~ and.i·.Tel. Co;, Deci$:i.onNo.67694':,:'(l:964Y~:'6:~:':Cat~::~~:O~:.C~.' 
'. ." d'., .;~;." < '.' ,: ,.;.'>":." . ,',;:.'.' . ','I.' '/:-~":'" 

221, 222). , r',:', ~.~, 'f ,,', .' ~ • ," ';, ' ,: ')' 

Pacific, has. referred t<> an~erof:decision·s.<·r~ndered·by..' 
. courts and state ~ommissions in other . juriSd:[c,ii~ris.;w~i~~;'·'i~":~~se~~~·~,:i ..... 
are to the effect': that: the rent~l of va~lmt:"s~ace'::~n:it~,':poi~~iS~::', '\1" 

• ~~ ". . ..' '. , . . " . " ' , " , 'r',', _' ',I' "":,. \' " ,~' ' .. ',': I, • .': i ' ' ':< : ~' .,' .' " , ""., ",' 

not part of the public service 'performed . by,at'elephone·'~utilitY',:Ln,. '.," . 
• ~"'. ~':: .;' I ' ';'. -",J, . '; ", . 1-" 'r' :,~.',"~~'" '>."'<',_:',," I ~ t".' , .• ">~,,,:/, .. , '.~ , .... 

the' business of telephonic .cotllt'JlUt).ication" 'and:,that,:tlle·,'·granting.:.'o=.,,< 

witholding by a telephone utility of permission,'::o~~O~P~i~'~~ ': 
or others, to use such' vacant polespace~ "abs~nt ',i>'P'lb:L:L~;:'of£er'i~g'~:; 
does not involve any question of discrimtia~i6~'):'Wheth~~::~0~~~i~'::! 

• " ' • .:, " ' ", " " ".. :,,' , " • ": •. ~" ,r',' :: q " I ' ~' 

C~ companies are in the same geog::apbical ~ea or,not~"(Ce~~~6he\;':: ',i 

Television' Corp. v. Public SeM:ceCom 'n~: (19·60l26,7"N~~ .. S:H:2~~.'969:;:" 
Tt'1COG , Inc., et a1. v. Son~he:nBell, et 8.1'.(N'.,C~·: Utilit:t~:s .c?~L·' . 
J~e 7, 196&) CCR:, Utilities. .L~w Reporter,. par~ 2b,.3'7J,;'~~d::: other .~' ," 

cases cited on page 9 of':PacifictsMemorandum),.·," '.' . ,:.:,:<'" 
, . , ,.' , ,::;,'" .,t. r ':,- • " 

Pacific states, however,., that: it.' $tand$'W:r.1J.:ing';to~' file' a,: , . 
• " • "," J ",' <',::.- ",: ',. .'j, "'~:,.,,',:,,:'::;~:' '.,:\.:'t·",.:r"'~· :'I,",".",,';~, 

tariff which would govern the terms arid cond!tionsappl:£cablie:to".· 
.' ',' .,,: " " ' .' "'" ":'>":I:t;,\';~':~":~' '" .' ':"'" ') ,:' 

the rental of pole attachment space :to· Cp:r:v. operators "'pronded'-:,' 
• , ., ". " ""', •• \ ',. < ,:,\'. ',..,-. ,,' ,~., • :';':~~~:~~,:,\.:~ .. ,." <:~ 

that this Commission deems such' a filiug to bein::the<pub);:te.: .. ' ' 

interest, that Pacific t s ability ,to· rende~effieient te:t;~:b:on~ . 
. ,'. . " " """ ' ,.-: ,', ~ "~':l>;'.',.~~~\ '.:.:<: :,,'~ " "'.', ". 

service is not thereby imp.aired,ill any ,way -now.or:i:1l:::t1:1~1;!£'~t.Ure~' 
. . . . . . ..... . "'. .: ..' ,:'.')~:~" ,:. ',' " 

and that attacb:lientsare limited to 'one' per pole"',,: and: tb.it'l?'ac!f:tc' $" 

willing;cess to file such a tariff ~7ith" th:Ls Comm:Lssion bs.'been 

made kDown to' the CKJ:V industry. 
'j' -

., ~j 

. .',,,':', 
.1",', 

, , .", " I,>., 
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As to any distiD$uish!ng' d:tfferencesinth:t~·,C~miU:L·ssion~s . 

jurisdiction between poleattacbment agreements,' for' 6A'IV~~~~d:. 
• < L '" 

fae:Llit!es and agreements wbercl)Y telephone' u~:[11ties: furnish·',' , 
"'1'·',·",':,'·,' '." 

distrlbuzion channel fac11it1es .. ·to; CKiv.' opera.tors" p<:eif1e:."<a,sserts', ' 
, .' ,'" . 

that i.ts o££e:ing. of distr1but!oneb~nnelsto CA!Y'"opera'tors·<:ria 

public utility service~ recoSr..izedas such by this, C~mn:r.:ss1on.': 
(Pac .. Tel .. & T~lo Co .. - OC\ni-v:tdeo.lnc:~, sU:t>ia»a's.eo~st~t:'wj:th.;:. 
o~herp::1vate line se'rv1ces, such· as.cha.nnels for.~teietiP~rlter) 
signal, tele?hotograph!.c and; faes:tm11e' services:, ~nd<ch~~e:l~:£or" . 

, " ' , ,': " -'" ' .. 

tr<:'C~;$sion: of both brOCldcast·:Jnd· closed' cireuit:'t:elevis!oo.':s1gnals,· 
, '. . " ,',.', 

caehof ~b.ieh is, a telcpbone-eompany~provided. comcun!cati~iis:' '; . ' 
• '. <., ' ,~ , 

.-

dedicated to tbep~'bl1e use.· '!hese:'~rethe bas!~test:s;: pacific' 

assarts (citing eases) which dete::mine1:he:' pu~11c :ut!:lity:,·~3r~·cter ' 
of telepb~:le se.:rvices~ Moreover, Pacific Xll3:!:ntains, 'the,Californ13' ' .. 

Sq>reme Court bas., decl:lred that Pac:r.fic His entitled: to:;·use".i.ts. . " ,,' 

1:Lnes1nterch3Il8e~bly t for' transmitt:tng,telepho~e messages·;,tei~aph .. ' 

O::CSZ3ges> tel~~tn'iter metIsages~ 't~lephotOgr~;~s'~: ;r¢~ammed:>··:,: . 
services (:tncluding radio and ··.tcle·~:tsio~ ·br()~:CAeasts):·.a~d»a~y:~ib'~r.··· 

, ".:, 

communicatio~s se:viee byme~ns of the'trallSm1~s!on of'electri~;i:} . 
bpulseev 1 t1 (Pac .. Tel. &: Tel~Co9 vo~ity ~:f1~o~:'Ar&;1~s.<'(:i.~5:$~,:; , 

44 ~l~ .2d 272>281~' Also cited:: 'rele';':r.~i:on: Tr.~m':risio~':';~:::'pi:Jblic·~'. 
Util. Com" supra, at p. 87, and, 3s.ih ae~rd;'\i"c*r~:~()~'it . 
deeisio~ in Re Pac .. ' Tel. & . Tel.' Co .. ·,:'Dec:tsiot1'No-~,67334:::<~964?:;.q6:2'C31.~.', 

. '.'.\ 
•. ",.',-'1',,:"', ", . 

'. - ,',., 

I,' .. '. 

Nott.~ithstanding . the' great n~er', .and' v:a'r1ety, of: q,aest!ons' 
,", ., . r" 

:aised,tile essent!al 1ssuef:amed by the"pleadillg:s.:in·thi~,,;~a·s~:::.·.,,·' ", . 

(as well as by 1;be ple.\ldiu&s in ,All. Metai "$ ~o~p13:tnt·':aga:::ri~t;'·l?~'e:tf:tc)'i.' 
.. " ..' , .. ,.' ..:' ", '. '.; .,'" .... " ,.:";":" .. :.:. ,"' .. 

Case No.~ 8421.);1s one··'of unreasonabledis6:im:t'Dat:Lon;:Asse~ed·:t~,.,::" . 
I.,' .", ',. !, ::" ,r" ',-, ' .. ' •• ,'!,' 

. " \~ ." .':. ,I,,, '-. 

J, ........ , ",' ., 

.'.4 

i '. 
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, :"', 
,>. 

:',." , 
',' " 

, " 'i.' ~,' , . 

have been" practiced by Pacific !utbe provi;s1on of.a~~emet\ts,:£or ." ;'.' 
. \ " .. .. ' ' 

pole attachments and distribution cbannelsin part:[aliY"over1:app~ . 
" , 

areas in Los ~eles Co~ty covered ,by ,t:9IllPla1~nttsarid:All:Metal's::« 
, " . ." ~ '. . 

local CATV franchises. We must determine whether there', bs'sbeen\: 
, ." , " . 

·'any preference or advantage'ft' orfJany prej"udiceord:tsad~an~gefJ::; 

granted to or suffered by compla~ut which may b~contrary' to:~,tbe 
provisions of' section 453 of the Pubi!c Utilities: 'Code~' .. " 

Discrimination by~ Oil public utl1'1tydoes:not: meati,',merely' 

and literally, unl.1'ke treatmenta'ecorded by tbeut:[1:[t;,t~'~b6se{:' ,. 

who 1ll8)" wish to do bustnesswith it,. 'but ~efe~s,:t~: :~artiaiit;':u'l:':;' . '. " 
, • .' ' " •• ' ..... .'. \ I ~, ., ,'" ' .. • 

the neatment of those in like eireumstanee~·seek1n8:.,~'ela~s':'oi. 
service offered to the public in general. With'r.espe~t'; th,~'-, .. " " .. "' " '''''.' ," ~,<~, ~~"\:,,. , ' ," . 
utility's offer to serve tbe.'seneral' public or al~ted"pOrtion '.' 

thereof, as evidenced 'by its schedules of, rates,' and"rules: •. the 'offer- . • . 

is made, to the', extent of tbe' utility 's'ability to'- pr~d~!:'the: " 

sel:Viee, to serve impartially anymember,o:f,tbe:·p~bl.l~}w~~::'ma'y . 
, ' , .' ,,' 

qualify' under the X'Ules and> 18~ will!n&.'to, paytbe<r~t~·~:;>here··the ' .. 
• " " • " I., ", '1 ~', ,~. , 

duty to serve 1mpart1al'ly 'is. correlat1v~ w1th"tbe:r,!g11f:\:,to.:dem~ind 
and receive the, $~rv1ce appl~e~.' for." It;1s'~ 'nioreov~r ~":~,~~1~~~~1':'1u," .... 

• ' •• ,. . . . ,!'. ,'" .:'.~'~' ',,;,:,'~~. ,:',' ',.', , 

," " J _, :,' • _ • • , ~ • .:_ \. d. '., ,.'. ,.,", I>' " 

California fo:r' apubli.c .. utility. :tnc-lud1ng::a telephone'eorporat!on,. 
• \ • " . .'. ,', .1·, •... " ,. !.; ..... <- 1 '.' 

to make effective anycontra'ct~ arrat1gemen~ or 'de~t:[on~'fox:"tbe:' 
• ".' ' .i, . 'j'.,. . ." ~" " ' , :,' " ." , 

fuxn1sbing of any "public ut11ityservicetr at:rates,'orunder:eolldi-
• • '. .', ' I .,'. • .:,t,' I \ ~ "~'\.':", '.' '. • ' ". • • 

t1on$ other tbantbe rates: and. conditions' c:Ontaineci> 1n>it.s:~tariff' . 

. schedules on fil~' and "in effect:at,· .. tbet~"uni;s~.:!~if'~rs~~·,.Obg.in' 
• "'" f • .' • . .'".. ' ,'-'/ '~" ,~""",/,,:, .,,' ,.' ~ ,', "'" 

the authorization o~ this Commission to, earryout"'the.tez:ins:;of" ' ,,' 
• •• ~ 1,. "." .. ' -"' ••.•• " 

such contract~ arrangement or deV18tion,' (Gen; ord~r::ll(';.::,9~:~~"~ 

Pacific. either by written contract" or pursuant'to,'a'· .. tar1ff i.offex1ni,.:' 

unquestionably ccmst1:tute 'J.pUbl1c utUity: ~~.r.·pa~a~::,;,' ...... , '.: 
',"I 

I • ~ 

.. ··.·1' 
• I " "" 

. < ,'. " ·~t, • 
. ,:' .' 

.' ',:~'~' 
,~" ,~ . \' .... ', 

,r,.'" \ 



, , 
-f',. 

" .. ,. 

"e"", . ~'.,' 

'">.,,' ")) ," ', ... 

, ,;' ,,,. "" , . . 
, , , 

,",.. 

. ",' ': "" 
constructs, owns, operates and maintains the pl~~t, used: :tn tb~.',' , 

sexvice and provides the energy for 'transmitting;,tbe"'s~l,tbro~8n,:" 
the facilities SO constructed,' intbe sameInBllne~:as;'1t ,'provides" ' 

,"' \., 

channels for transmission of',other, private liri~,servic~;;re13t~'~::to<." 
telephony ,which, likewise, are' offered to-tbe'public:,;throu~':' " . 

,,' ," ., 10.:' 

facilities dedieaeed to, the pub-lie .' use:. ',Unless;\su6h cATv<ehann~ 1" J 

, .' 1·' ".'., ,I I 

facilities are offered to the publ:tc'by afi.ted" :tar1ff;'~utbo,~itY' 
• .' " . . " : ',', .,1, ',,'_ : ,"._ ,', <, 

must first be obtained by' paciflc"pursuantto' 'Geheral'.,Ordef·'No'~ 96"A'~ ,: ' 
" . . , , " 

\ ,,' t,·,-'· 

to- make effective' any speeia 1 co1.ltract'for the:ti:,pfoV'i'~1~n~:.' , 

~.'Ibe FCC bas: asserted' jurisdiction ·overtbeo'f~i~hg:.bY:,' ','. 
'I . ".,,', : ,',',,' i ,'~, ,',."; . .:'.;,. .:.".: <', . 

telephone 'compau1~s of OOV cbanneld1stribution:'serv1ce:for',s·:tgn8~ls"'" 
'1 "" '. '.' • ' ,. " .,.', 

deemed, by' that CO:mnl.ss1on< to c()~$titutea :L~ ,'~ :inte~st8te .. , ...• :, ' 
. ,. " .. .:..".·f \',.,1.' 

eOUlmU'llications. At least to, the 'extent.that'::th~::s:tSnaJ5<trausmitted ' 
, " ,'. , . . ~ , . ' 

"" " 

by Pacific's channel facilities is not:tnterstate 'in.cba~a;c~er". ", '.' 

jurisdiction over tbe latter resides'w:[th:th!$:Comm!ss:ion~::?: We~;; 
. .' ' " ,'. "I • 

not question the FCC's assertion ~f',autb~ri~'~o,.'c~n~~~i·~,,;irit~rs.~te;::"; 
• '. , • ,'. '" < .'.'. " .. ,,'.:. ' ",,, " , , I" ,,' I' " ~, ;. 

" :', ::" • I ~', • ,::. - , •• • 

activity under its. ju~sdictiOti. 

, '. , .' 

Pacific's' will~ess~:a s· pert1nentt~; ,th~ ,pr~sen.tc()ntr~' 
" , ' - , ..... ", '. . , • ,!\.,"' .' 

versy) to enter into temporary ind1v:tdual l:[e~se,;agreeinents,,:w:r.th ., • ',', . 

CATv operators for, use by. the lattero{vacant:space: on::tts 'po,les:; ,. , .. ' . 

is' ueitber an offer nora prOv1d1ngo£ ')pUblie~ut'111ty"se~~c~f,t,:" .. ' , 
. . ., ' ,". 

~1nC~ the ut1litydoes· not hold out such, ~ontract~::Impa~~':tallY'~~O: :' 
j '. ,' •• , 

'the· gen~ral public, or' does it, thereby-provide: anifJs~ee',trelated 
• 'r . '. .' , " ., "', ' •• ,"",' • -, 

:to'the concept of dedication to:tbe public of a'commUn1c~ti?1i:';' ',' 
.' • '.' ~,'" ',.-" .. ';"~L:'." ,: " I, " .' "' "':,': I, '.:.I~':".:-" ""'" .... '.','.:; " ;.. ~ 

service 'orfac11ity which is tbehallJDark.'ofa,pub11c·uttlity, .. 

calling.: If~' for example, au electricut:r.l:t~yo~1ris::a":,6YdrO'elect't'ic:" 
iakc were: to grant, subjec~ to ce~a'in'condit'ion~'~,' t~p~r~r;.:::·':,·' ' ',' 
ind1v1d~l fishing orboatiug pr1vneies",t:he~e~t:su~~.iY:'this:·'W()~ld:;: 

. . , . .-.' " " '. . ... ~ . ,.,', ,,';, ". 

not be considered under any rule of law of Wblcb:,.we· ~~e' '~~ar~':'to,'. 
':"" ) ',.~ , ' : ',. . ' /"'" . 

-28--,;," 
.. '. 

• I', ,'J" " " !, . 



·A···· . ~ , 

I." 

'. ',,', 

constitute an uofferu to the general public' t<{provide:'; a,u~eMce":to··· .. ' 
".' >' / .. 

which the general p~b11c is entitled: .• ~tbe same se~se1ti'Wh:1e~:tt<. _ . 
. ' "'" 

bas a right to demand1mpart1al electric' servicefrOmtbeut111tY-;. 
\ "".t-I " 

although here, as in tbec:ase of poleattachments.:,.'a ",plant.:'.Jfa~il!tyft 
-"," , 

is used in; providing. the' fish1ngorboat1ng .. pr1Yiieges~:~~d·tbe-': 
, '. , ., ' _, • • • ,'.1 ',~ .' ':. .' 

economic results of such use' of· tbose' facilit:t~swo~ld,.~s.: a1:501s.-, '. i. ' 

the Case with pole '3ttaChmen~s,' be'~e'flected.:fn>t:h~~uiil~tY:~~,,:.~v~aii,·.· 
<- ':'., ' '. , " " \' :' 

£1uancial situation. This :l'.s·not· to Say, how~er,::that' ~ac:r::fie,.:,:" 
eithervoluntarlly or pursuaut toaprope~order:o,f, tb:ts,.c~~s~:!~., . 

. ' • ",' '" " ,_.', " t, '.;.: .' '::,',: I ":,.,, " •• \,:' • "<"" ': ,'" ":: ~" '<':\' ,'." 

may not at some 1:ime make a pob11coffer!ng', of·:':pole':~ace':tO-:.cA.'rV",:,. , . 
, ' , • " ". : " -.". \'~,,:.' L ' , • L ". 

- ; -" ,', '. ' 

operators. Al!:hoagh !:he Co1!Im1ss1on !nits firstdeeis:i.Onil~e i>8~!fie 
Tel. and Tel. Co~, , S3 cal. P .U.C~ ,27>, 320'~ cori~:[d~recf'tbat,:·suCh~::PO:l.~:,:· 

r, '"', • _ • " 

attachment contraets, performed by the use o'£:P~c:i£iC:',s' operat1-ie' ", :;' . 
, ',' ). . ' .. 

property and ~soDnel, llnecessar11y and' lawful1y~onstitute',;ubli.e:· 
, < ',' .," ,,".' I ",,',' , 

utility service subject to' the- jurisdiction of.'th1s';CO'Uli:ni:~ion'/·"·· .•.. . I . 

and~ re<Luired that such· contracts befl1ed w1tb,:tbe:cOnmd~01J., ani'" . 
. ': ." " ", 

authorized pursuant to- General ord~r NO:. 96-A··(it>haV1:1lg.:appeared:,that, ;'. 

t'aU of tbe revenues., expenses al1dplante;f£ect:i1;':r~1~t~,~tb'~,;~i~:':, ' 
• "'. ., ",' '.,L,', ,', "',,', ,,' ,.,I,i,'\o. , 

"conttact, services" wererefleetedinP~e1f1~' s"presentat!~n::()f",ib8t" 
, "1 .'. ... "'," .' .\; 

rate proceeding), the ·Co1tlm:[ssiOn, on rehearingof"tbat:;apPlicat'i6~;.,:,' 
, _ , '. ,r' ":, ',,"'., ',: ."'~' '~':'" <',:' .", '.~,:':'>I_' ~~. ,:<:,,<.::;.,.I<~~" '" 

expressly· stated and provided (53 . cal. P'~.u'.C'~· 662'" 664'~666)/~tbattbe:", ': 
. ' " .', .., • I' " ,,,'. J:," " " "". :':' ~"'~:~ ~'<;, '.:,>,';' ':'.,',.'.", , .. \,'~ / ~,':.".:~, ;: .' 

flltDg by:Pac1fic of such contracts woald be<,construed"ne:itber~'as a":, . 
. .• " ""~ '.,:' ,':., ,.,'" .' '~', .,"'."~~'."':'>" ,'",("".'.'::',,~,::"'" I'/'~:","'~:""~·:,';'",''' 

11pl.lblicoffer1ug, oftbe services or fac:tlit1esf~, ~~fe.rred', t,o;)/,tbere1n". ' • 
. , \" "rj,-,' ,. I 

nor Has const:ttut~' evidence on' that, subj'ect,/r '!b~' pUl!Pose :,of ... su~b-, ,,' 
, ..' ,- '.'"'. ., ,', ,,' , .' .,' ,;',' ,,-" .' .'.,,'.', ,".' .,,',.'.:', 

f11ings,stated by' the Commission ·itt· the sentence ,~d:tately·'pr~.;. ,-'~ 
• ,"," • • ",' < • ,J ~:' " I ""', :-- \. '"., ," ': ' ", ,,'., '~> \:':,',,::">;::<:." .,\,>:":~,,, .. ,::,.',~I:'.,,: 

ceding the last two quotations, above:"wasthat':,they,,/'w!ll< effe,(:,t:tvely' 

bring to the knowledge of the Corami~s1ontbe~'n~ture,an~~:~Xt~rit.:'O:f>" 
. ' : ' " ~ .,' ',' !"" ',' " 

such contracts. f1 . In sbort, what tbeC01ZlDl1ssiOn~~7d;:"1~,:,tbat'<:~s~,:w0~';, 

, . 
,,'. ., 
" .' .. ,' 

,,1" """""".' , 

.• ,r 

, '. ,~ " .. ' " , ' , 

. . 
• ' '<' 

':,', ' .' 

. I, '.' " , ~\ . ' 
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", ", '" . . . . '. 

- ", 
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. ' ' 

to provide a procedural method' forbring!ng to itsattetlticman' : 

activity of' the' ut:Uity that might be relevant, toi"tsdetermin8tion7
, 

of reasonable rates. 

Such procedural requirements do, not touch,' tbe,que~ti.on/ot' 

whether the licensing of vacant st>ace on Pacific t $, p()les'to,:~ATV' 

operators constitutes ~ under the:':dircumstances:, 'd1'scios~d'b; ,,~hs.~, 
. '. .',,', I,,!," 

record. a "public o££erinSf~ or a "'public. ut:Llity,·s~:t6~:~":', 'ih~'~:: '" ' "'" 
short answer to that que~tion. is that Pacific' bas'not·Y~t'.Utld~~~en 

, " ' , ',,' ," :1, " "", ',:, ":,<', ' , , 

(other than as conditionally,. suggested.;1n its:Memorandum}'to:make-',' 
"i .,' . ,.", 

such a pttb11c of£ex'ing volUntarily and tMst Co~ss:ion hu not yet ' 
. . ,., 

ordered1t' to d~ so in an, appropr.1ate 'proceed,1ni~" ' 

We hold. therefore ~ that iXl" tbeabsencE!:.of, a'pilblic-, 
" , " '. , 

, " 'I '.:, " , ... ,. ,," .,) 

offering the rental or licensing by 'Pacific- of· vacant space,on' i~s,' , . ., 

poles to cxrv operators does notconst:tthte ,a "pubii~'ut:l.i:tty;"" 
'~, • I' " \ .'., '" 

servicen~ Therefore, authorizat1onby: this' Comm1ssio~'" of::,:,thep~l~:' , 
, . ,', ,- ".', ,,". .. , 

, • • , ' , ' , , " " ,~~\'.' "",. ',' ,.' :- .• ,,0 " '" .,', '..,. :,.- " 

attachment agre.ement between Pacif:tc- and'Internat:[on8.l."dated> '.':. 
. :,~; " ,':7'" " .""':'.'.~' '"<,, :'~.,' ",.,,' ,,':' ,<.'-:::';' ," .. 

March 23., 1966 :[s not neces~ary. Specialind:tv1dual"contraets'by'," 
.. ,.,., ... ," " . 

Pacific for useo£ -such faciiieies:should':;h~~yer~" ~rldex::tlle::;'." " 

procedural rules mentioned: above. be ,supplied. £0;' 't~~:t~~~~i~l'l 
,','.:':/' . .... / 

of this Commission. 
" " I I 

" ' . 

It follows that complainant,' posse$sing s' pole att acbment , , " ',' ,., ,. 
, '.' I' .' ", ' 

agreement· with Pacific is Dot in like, 'or, sllD11ar'j.c:trcumstatices. 

'With P.ll Metal, whose' agreementw!th,pa~1f!C';cail~,:for;.'r,exid~t10n:'" 

-", 
'" , ,", 

, ,,1" , , ' 

, -30-

, ' 

"~ ',. " 

.1,,' 

. :.' 

, "f( 

.,',. ' 

."" .' 



'" .. .: 
, .. ' .... 

of a public utility service ini(all resl'~etslike'other::'I>ri'V'a:te" '~'" '. 
i:: . 

line services provided by Pacific and 'Wb1chis.;·suble~ttod:tf~erent' 

charges, restrictions and. conditl.ons of ,service, thaD." those' foimd;·'·'· 
.' .. '. . '.' , . "'. ' ',,', 

in Pacific' $ pole attacbm~t agreements. . . . . . , 

Our decision h~ein will be'l1mited to,the'issuewh:l:.ch 

we consider to be the controlling, one discl~sed'by"tb~plead'ixigs: < ' 

.', ". 

and arguments of the par'ties,' namely,.'th~ .issUe,7of·unj:u~t,:~:,·" ' 
'. , • ...:..' • , . ' ." • , I :' ~ " .... ,' .,' " • , ,"' " ,,', , 

discrimination under a provis1~n of California "iawenfor:ceable:by:: ,', 
, ". , ', .. ' ,.'" .' \'.' 

t~s· Commission. ,', :,' 
.1,. : 

" '",,:. '", 

We ,hold that Pacific, '1nprovidingthe'facil:tt,ies.:' or, .. 
; ... ," ., . 

service described' in tbeI:1temational and .All ,~tal .. agree~nts-:"in 

question, diduot violate the proviSions: agaiUstpre~e~~nc:~;;,or~" 
prejudice set' -f6rth' in 'section453 of ,the C~~i.forn!a.,Publ:[er'; , 

" '.' 

Utilities'Code .. 
. ,\' 

..... ' 

Accordingly ~ we conclude: that "the,;:' Commissi.on'lstetI1po~a.ry.:,·, ..... 

restraining order,. issued herein on· AugUst 16, 1966 ,:,'sho~d~e,', 
'" ,', ,,' . '" , ~. 

dissolved and that International"s' complaint here:Lti shouid,'b~.· 
,,' .;.'1 

d:i.sm:tssed., l.ikemse, for, the reasons stated>above:'we·conclude that· 
t . " •• , , 

the rela.ted complaint of:All Metal,.' in' Ca~~N~;~,-_8~2~',~ShC>Uld~.::~e.:',.· 
: ,~'I . . 'e'", . 

dismissed, by separate order , bowever',contempot:aneous;y: 'to~;b~:;,':·" ' 
".', 

issued' in' that· case. 
" ... ,., I ... ' 

. ~ .. 

,,' " 

" " .'." i' 

".,1 

'" ',." 
", .:." 

." :"",. ;','" ", . 
. , ," 

• ' , ~ I 
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'",,' 

. I .. " _.' 

O'R D·ER,' .... - ......... '-

rr IS ORDERED that: 
, 

1. 'the temporary restra1n1ng· order, issued· bere·1non· 

August 16~ 1966 be . and· said' order hereby .is d:tssol~ed·~··' " 

2. Tbe complaint of International Cable:'I~V.',Corporation, 
" . . . . 

filed herein on August lS~ 1966, 1s di.sm.:Lssed',._ 
'. J., . 

The effective date' oftb1s, order Sball be'ten ,days ~fter', ' 
.,' " .', ' .. i . '" ~ , ~.I . f ,':' . J • , 

the date hereof, subject to extensiono£sa1d.~ffect1ve,date~ "by' , 

further order herein, . upon good' eaus~f1rst bav:[tl&.:'be~n'mBd'e "to- ': 
• . ,n . '. ., . 

appear to the Commission within·: said· original, ten.day:periO(t~ '.. 

Dated at ' San FnUSi$SO' ,,' Caiifornla,th!'S·r1".?·" 

&yof ______ ~~O~V~E~MB~E_R_' __ 

.,', '" 
" .,.' 

~. . " 
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Decision No. ts59 (D R ~ .. ~ Illt .' 
BEFORE TEE PUBLIC UTILITIES COMMISSION'OF "TFIE"'STAiE,'b~::~i~6lOO:~.' . 

I.; ... ' ",' ,.,!'.':" :'.-' I",," 

," 

IN'XERNxtIONAL Cll.BtE T. V. 
CORPOPKcrON, a .California . 

) 
) 
) , 

) 
) 
) 
) 
) 

..;' ,. , 
, . \ . , 

corporation, ' . 
". " "j," 

" 
" Complainant, , ., .... , 

vs:. 

ALL METAL.FABRICATORS; ,INC •. , ' 
. a California corporation, "and' . 
THEPAClFIC l'EtEPHONEAND ,. 
TELEGRAPH' /COMPANY, a Cal::i.forriia 
co~r~t:ton, .. ", , 

Defendants .• 

) 
) 
) 
) " 

). " 

" ," ! ••.• ' 

" 

.'.' " 
,\ _. '.',', ',',0" 

. ". ~ 

,< . .. ~ , 

. ''',': /~ " . """",' 
" , 

---------------------------) 

DISSENTING OPINION OF' CO!OOSS!ONERS, , GROVER ,.»D)' HOLOBOFF', 
.,' ." 

We dissent. ,In OUI' view, . Pacific , $. pole', conta~tpol:tcy."and,'>' 

praCtices constitute a publlc utility. of~~ring •. 

"Dedication," TThold~g out,'TT "l'Ublicofferinglt 
-- these' 

concepts 'ioO~;: to :,what autility.does • Procedural. niceties :are: not,' 
" . 

" " :~ ,~' . . 
cont:'Oiling; r~alitY is., Pac:L.~c 'has established o~ 'this, record that, 

it h~·::'~·6onsist~~t: poiicy' with' r~spect~to~VPole:a~~c~ent~;'tl'iat' 
policy ".is clearly publiC,' in' c~ncePt-: '~first"c~me,'fir~t;':,ser~eo:"" .~.~ .-.' . 

. ',' • .".' oJ", ,,"',' 

TT one: customer orily". !here' is, nothing'.' private 'or personal 'in:this' con~ 
< • ' • ,. '-"', • " ,-.", • ~,,,,' • " " 
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