Decision No, 71640 - | | mRMIgnNA
BEFORE THE ?UBLIC UTILITIES COMSSION OF THE STATE OF CALIFORNIA 1

In the Matter of the Application of )
MORTON A. DAVIS d.b.a. ALL~AMERICAN g
ANSWERING SERVICE, for a certificate

of public convenience and necessity ;

Application No. 47191

to construct & new radio telephone
ut:l:lity systeme« -

s

OPINION ON PETITION FOR REV IEW OF EXAMNER s RULING

Morton A. Davis, dba. All—American Answering Service |
(applicant), requests a certificate of public convenience and
necessity to construct a new radiotelephone utility system wbich
will provide one-way paging sexrvice to locat:tons in Santa Barbara
and vicinity. The ovmer of Coast Mobilphone Service (protestanr.)
claims that he bas been offering sigoalling service since 1961 m -
the Santa Barbara area. Decision No. 69076 denied applicant s .
Tequest for a certificate due to the fact that "Dilution of the o
already warginal warket for signalling service :!.n the Santa Barbara

area would impair ‘the operxations of protestant.'?_ Applicant: petit:'.oned;. o |

for a rehearing 20d submitted an affi‘.davit from one of protestant s 5
former employees wbo alleged that protestant never provided one-way |
paging sexvice in ‘the’ Sanl:a Barbara areas.. On October S 1965 the
Comiss:ion granted a. rehearing. o R

0o Noveuber 5, 1965 attorneys for applicant, 'by letter, |
,requested the Commission to :Lssue subpenas. for the purpose of taking
depositions from the owner, station manager, and salesman of protestant.

The letter also requested "that the subpenas for taking deposit:‘.on -
require that each witness bring with bin to tbe deposition al'.L books,

records, and correspondence relating to . the acquisition, development S
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and operat:.on of Coast Mobilphone one-way paging operat:.on au'd‘ .
‘_rthcr, that Sylva:n. Malis be ordercd to br:.ng to sai.d depo :T.t:ton,

" in addition to all such records his broadcasting logs for the ST
per:.od \Iay, 1964 to dete. ’.rhe requestcd suboenas were :.ssued ’oy e
the Secretary, however, no copy of the letter request:.ng the
subpenas was sexved on the prospcctwe w:.tnesse e ,' S

on November 29, 1965 proeestant f:‘.led e "Mot:.o-z to Quash |
Subpena Duces ’l‘ecum." on M_rch 16 1966 a duly no :.ced public V. g
hearing was held on the motion. before Exam:.ner John R. Grllanders.- .
Oral argument was presented and the Exam:f.ner denied rhe mot:.on. R o
Oon March 23, 1966 protestant £:.1ed a "Pet:.'.:mon for Review of
Exsminer's Rulmg. | | - | o

Sections 3 1 and 312 of t:.he Public Ut:.l:.tles Code aut'-xorn.zc
the issuance of subpenas by the Comm:.ss:.on, each Comma.ssroner, the

Secretary, Ass:.stant Secretaries and Exam:.uers. Sect:ton 1794

acthorizes the t..lung of depo..:.t:.ons in. mat:ters 'bcfore the Comm:.vsa.on

2ad provides that the Com:x.ssn.on nay "cause the depos:.t:.on of |
witnesses residing within ox w:.t:hout the State to be taken :I.m the‘ e
JaDoer prescr::.bed by law for like depos:.t:f.ons :.n civ:i.l act:‘.ons in

the superior court:., of this State and to that end ma.y compel tb.e
atterndance of w:.tnesse., and the product:.on of books wayb:.lls,

documents, papers, and accounts."' In River Lmes v. Southern Pacn.fn.c.‘;:"tfi}:j'”"'5 g

Pipe Lines (1962), 60 C. P.U. C. 312 the Commiss:.on appl:[ed the pro- g ‘, “'.':.'\
visions of the Discovery Act- (commencing with' Sect:.on 2016 of the ‘ T
Code of Civil Procedure) to a subpena duces tecum 1ssued by t:he 3

Comm:.ss:.on in connect:.on with deposi.t:.ons.

‘The procedure for 1ssu1ng a subpene duces tecum m o

connection w:.th depos:[t::!.ons in the Superior vourt :Ls governed by the R

following applicable sections of the Code of c:f.v:f.l Procedure. ._.,"flﬁ_{. S
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§2016(a). * * * '"The attendance of witnesses =~ .
or the production of books, documents or other things = -
at depositions may be compelled by the use, of subpoena
as provided in Chapter 2. (commencing with Section 1985), - |
Title 3, Part 4 of this code." : o

§1985. "An application before trial for a =
subpoenz duces tecum shall be, or contain, an affidavic
showing good cause for the production of the mattexs '
and things described in such subpoena and shall specify

the exact matters or things desired to be produced, -
shall set forth inm full detail the materiality thereof
to the Issues involved in the case, and shall state
that the witness has the desired matters or things

in his possession or umder his contxol." =

§1987.5. "The service of a subpoena duces'tecum
is invalid unless at the time of such service a:copy of
the affidavit upon which the subpoera was issuved is - -
served on the pexson served with the subpoena.™

Rule 51 of the Commission's Rules of P:Qéédure préﬁidégi

"Requests for the issuance of subpenas for
the production of documents or recoxds shall be =
in writing; shall specify the particular document
or record, or part thereof, desired to be produced;
and shall state the reasons why the produection . ..
thereof is believed to be material and relevant to
the issues involved.'" P

In McClatchy Newspapers vL Superior Cbﬁft,QiGWCaiSZdﬁiiv

386, 396, the Califbrnia Supfémé1Couxt séidﬁ

"A party or witness has a comstitutional xight.
to be free from unreasonable gearches and seizures,
and it is thexefore incumbent upon the one seeking. -
an inspection to show clearly that he has a right
thereto and that the comstitutional guaranties will
not be infringed. KHence, the affidavit in support
of the demand for inspection must ideatify the
desired books, papers and documents and it must . .
clearly show that they contain competent and admissible
evidence which is material to the issues to be tried.
The affiant cannot rely merely upon the legal -~ = -
conclusion, stated in gemeral terms, that the desired: -
documentary evidence iIs relevant and materizl.' - = -

—
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The Court of Appeals of Ncw vork has also commented on the potential

1s of an impxoperly ;squcd subpena duces tecum, in leshfield v.
Craig, 239 N.Y. 98, 118, 130 A.L.R. 329¢ = . .
"Where the t't-..t:ute has glvcn\an of 1’icel"*;:v:mrer '
to require the attendance of witnesses, we have
pointed out, no legal wrong is suffered by the .
person ubpenacd unless he is: wrongfully'compelled
TO answer questi ons, aiter zefusal, and he'may ask-
the protcetion of.the court only vpon. such refusal.
A direction to produce a book 0¥ paper mey in itself
1iZ enforced, work harm to its custcdian, and: possxblj
en‘rlngc his constitutional rights, eveniuhough the
docum ¢ be not reccmved in evidence. l ; B
C* prccedaral cunds, two on p*occstant bwectionb to. the
subpena appear to be well taken. At the argpment on thc mpt on to”:‘V““h"”
quash p:ctestant asse rted, cnd we £ind (1) .hat no affidavmt:had
acccmpanicd the request for °ubpcnas, and ( ) thet orotestantfuad'nor
been s e*ved w1th a copy of any such affldavit nor in fact wmth 'A‘v
copy of the lethr request to- the Commission-. The Examine ;Qacc;ng ",~f5‘l
i accordance with thc Comm_sszon s past p*ectice rega*dxng is suancc
of subpenas, rejected .these procedural obgeetxong and rulcd"that thc _
zotion 'to qpash should be dcnied ‘ *n the 1f gh* on paSc p*act ce, this
rulxng was propex. wacver a eevieW'of the statutory authorxt]«toﬂiﬁf77 :':
ssue ‘subpenas duce¢ tecum for depos;tions hcs per uaded us tha*‘out
procedure should be made to‘con¢o*m aubstantmally wnth that 7ct fo
'L
in the sectd Lons of the Code of vazl Procedure reﬁerred to._~ Since
applicant .alled to submit an affxdevit w1th.hi¢ request for tbe
subpenas duces tecum, and also: ‘ailed to make scrvicc upon.procegtang

protestant's motion to quaqh.must be sustclned |

In view of tke foregolng, 1t is unnecessary to consnder ;?v"‘
whether applicant’ s.reques* for subpenas suffic*eutly complied With fi‘_
the Tequizement that the materiality of the documents be set forth“7"»
"in full detail.”" We hold that this requirement of Section 1985 off?j;
the Code of Civil Procedure is applicable, but we withold Judgment .

1/ We express no oplnion concerning the-nrocéaﬁxe f‘f subpenas ‘e
duces tecun where- depositxons are not’ involved RRTE G
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'.“

on the suggestion that, in th:x.s ease, the materi‘.al" ty of the :
documents. was ouff:.c:.ently shown by the vexry fact of the request
itself. In issuing the subpenas, the Secretary was. fam:.l:.ar w:Lth
Decision No. 69076, w:.th the oxder grant:.ng rehearing, and m.th. the
fact that the pet:Lt:Lon for rehearing mcluded the’ faetual claim that
protestant had never provided f-:.gnalling service; the Secretery was |
also aware of the various laws : and regulatlons whn.ch requn.re radio- e
telephone ut:.l:.ties to mamtam records of the:.r operations. If the

documents in question should be found to c:ontan.n no reference a*' .

all to s:.gnallmg semce that fact would tend to prove appln.eant s -

claim that such sexrvice had: never been rendered and on th:.s theory,{, o

it might be said that no specifn.c explanatn.on. of matern.aln.ty' was

needed. We entertam no doubt that these records arc matera.al but

the question presented is whether an expres explanet:.on of matenal-j_"j* R

ity must l:.terally be "set forth" in the affxdavit., S:.nce applu.eart,j;y* |

in any amended request which may be made, ‘can el:.mn.nate th:Ls question},'_ff,

by :anludn.ug such an e*planatlon, there :.s no need here to~ determ:me
whether or not the original’ request const:.tuted substant:.al complianoe
with the statute. ' R ‘

Protestant also contends that the . request for matermals :x.s

so amb:.guous and so broad m scope that complz.ance would be d't.ffn.cult f B

and ourdensome. It was brought out a.t the oral argument on the mot:.on;,” o

that protestant did not keep "broadcast:.ng 1ogs" but d:.d keep
account:mg logs, operatmg logs, and mamtenance logs. Applxcan"?:'i
is willmg that the subpem duces teeum be: amended to subs titute |
these latter :.tems It is suff:.eient thet doeuments be descr:.bed

as accurately as poss:.ble under the ei.rcumstances? each part:.cular ‘, -
document need mot be :.ndlvidually descr:.bed W:.th the suggested

a:nendment, the doeuments would be descr:.'bed w:f.th sufficientf pec:.-}‘__:',
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In the motion to quash ‘the subpena protestant al.so Bt
argued that the requested documents conta:.n pr:l'.vileged information.'-_;*i o
At the oral argument, however, protestant conceded that the proper

place to raise this issue is at the deposit:.on itself.

‘-‘", .

QRD E‘B.“

~ IT IS ORDERED that the Examiner s ruling denying the
"Motion to Quash Subpena Duces 'recum" is overruled the motion
is granted and the subpena 'Ls quashed. ‘ L
'Ihe effective date of th:f.s order shall be twenty days
aftex the date hereof. _ - |
Dated at Jghndwo > California, th:i.s
day of . Nnvr-'uagg_ 1966. ’

.ICommissioner Poter E- Mitcholl boin
. neces sar11y~absont. :

1n the disp031tion otfthi jbroco ding




