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BEFORE THE muc UTTLITIES COMMISSION OF THE STATE OF CALIFORNIA * -

Decision No.

Imrestigatl.on on the Comissi.on s )

own motion into the operatioms, )

rates, charges, and practices of ) Case No. 7763
James R. Green, doing business as’ (Contempt Proceeding)
JM GREEN'S TRUCKING COMPANY .

¥
o

Gaston & Kel“ner » by Robert A. Gaston, for
respondent(Jameo R. Green, doing business
as Jim Green's Trucking Company

B. A. Peeters and F. J. O'lLeary, for aff:tant
(Lbe Comm:.ssion staff). .

OPINION

On Apr:!.l 4, 1966 Rolla 3. Weiser, Assistant Secretary of
the Public Utilities Commiss:!.on of the State of Cal:’.form‘.a,, f:'.led
his affidcwit and applioation for an order to show oause wherein :x.t |
was alleged among other: th:f.ngs, that Dee:’.s:f.on No. 67998? :f.ssued by
the Comm:.ssion in Case No. 7763 had been personallfy served on |
James R. Green, do:mg business as J:[m Green s Trucking Company, L
that said James R. Green has om:[tted failed and refused to c:omp(',l.’}r
with the terms of ordering paragraphs 2 through 6 of said Decisn.on
No. 67998 and that such omission, fa:!‘.lure and refusal were :x.n |
violat:lon and disobedience of sald Deci.s:f.on No. 67998 and that
such failure to eomply with and the violat:'.on of sa:f.d decision and
of order:f.ng paxagraphs 2 through 6 thereof by sa:(d James R Green
were comnitted in violation of law and in eontempt of the Public

Drilities Commission of the State of California. Aff:'.ant requested

' that the Comm:.ss:!.on issue an order requiring James R Green to

appear and show cause why he should not be pun:f.shed for conrempt. S
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On Apr:.l 5, 1966 the Commission issued its order to show - R

cause d:.recting James R. Green to appear before the Commission on
the Zoth day of May 1966, in the Comm:.ssion Courtroom, State
Bua.ld:’.ng, 107 South Broadway, Los Angeles, California, and show

cause why he should Dot be ad;udged in contempt of the Commission, f N

and punished for ‘his failure and refusal to comply with ordering
paragraphs 2 through 6 of the. Commission s Decision No. 679981 L

The order to- show cause and the affidavit in support thereof were S

duly sexved upon the respondent on’ April 7 1966 AR
' The matter was heard on May 26 1966 before Examiner | .
Mooney, and was submitted: upon receipt of 1ate-f:r.1ed Exhibit 5 on

June 9, 1956. Respondent appeared in person and by his coun.,el

By Decision No. 67998 dated October 6, 1964 the Comm:.s- L

s:t.on found, among othex’ things, that respondent charged 1ess than L

the lawfully prescribed minimum rates in the instances set forth : :

therein resulting in undercharges 4in the amount of $S30 46 in
violation of Section 3667 of the Public Utilities Code._ )
addition, tke Commission found in said decision that respondent

performed for-hire tranSportation services for I.ewis Food Company,;_,f'_ IR

that said transportat:.on services were performed exclusively by .
subbaulers; that respondent also performed services for Lewis Foodfv'_-l |
Company in its sales department that the payment received by ‘
respondent for his services in ]'.ewis Food Company s sales depart-
ment was in the form of the difference between the minimum *ates
and the rates. paid to the purported subhaulers who are in fact
pr:.me carriers; and that this activity constituted a device

' whereby respordent through the use of his permits al'.l.owed Lewis

Food Company to obtain transportation at 1ess than the min:.mum
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rates in Minimum Rate Tariff No. 2‘inﬁvioi§€16§ bf“Sé¢£i6§f3668ﬁ§f17"

Having thus concluded and fouﬁd;}thedeﬁh;s§i§# qrdétedl R

in paragraphs 2 through 6 of Decision No;‘67998fé$'fbiidhs;

_ "2, Respondent shallfexaminefhisaré¢6rds foszhéﬁ‘fi
period from April 1, 1962 to the present. time, for the
, purposedof ascertaining all undercharges that have
occurred, _ S

"3, Within pinety days after the effective date
of this order, respondent shall complete the examination
of his records required by paragraph 2 of this order
and shall file with the Commission a report setting .
fgrth all undercharges found pursuant to that examina-
tion. : ' ' A

"4, Respondent shall take such action, including
legal sction, as may be necessary to collect the amounts
of wmdercharges set forth herein, together with those
found after the examination required by paragraph 2 of
this order, and shall notify the Commission in writing
upon the consummation of such collectioms. ‘

"S. ‘In the event undercharges ordered to be
collected by paragraph 4 of this order, or any part of
such undercharges, remain umcollected one hundred twentCy .
days after the effective date of this order, respondent
shall institute legal proceedings to effect collection:
and shall file with the Commisslon, on the first Monday
of each month thereafter, a report of the undercharges -
remaining to be collected and specifying the action taken
to collect such undexcharges and the result of such-
action, until such undercharges have been collected in'
full or until further order of the Commission. - :

"6. .Respondent shall review his records for all
transportation performed for Lewis Food Company wherein -
purported subhaulers were used to perform the actual
transportation during the period from October 1, 1961
to the effective date of this order. Respondent shall
pay to such purported subhaulers the difference between
the lawful minimum rate and charge applicable to such
transportation and the amount previously paid to such
furnishers of transportation ostensibly as subhaulers.
Said payment shall be completed no later than‘ome -~
hundred and twenty days after the effective date of -
this ordex." = : S N

Decision No. 67998 provided that the effective date =~
‘would be twenty days af;erfpérsoﬁél~séfy;éesthe:epfﬁufoﬁfréspéﬁaénﬁ;:f  _if

?ersonalrservice‘wasu@ade*on‘OQ#obef513; I§§4;={I§é;g§ﬁé§§S§§§¥B§
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Order Extending Effective Date, signed October 30 1964 extended
the effective date to November 18, 1964 A petition for rehearing
was filed by respondent and the effective date of said decision
was stayed by order issued Decembex 9 1964 Rehearing was denied
- and the effective date of Decision No. 67998 was. again stayed on
the advice of respondent that review by the Supreme Court of the
State of California would be sought Review by the State Supreme -~
| Court was denied, and on September 28, 1965 the Commission issued

| its Ordex Fi:d.ng Effective Date of Decision No. 67998 on: the tenth e |

day after the date of said order which was personally served on .

pondent on Octo'ber 7 1965. Decision No. ‘67998 became final on j RN

Ocrober 8 1965 and, not having been revoked is still in full

p | force and effect. .

A stipulation (Exhibit " to the affidavit and apPlica- T

, tion for order to show cuase) between the Commission and James R:
Green filed in California. Supreme Court Case S.F. No. 21994 on
October 27, 1965, provided in paragraph 1 thereof that James R.

Green would waive the defense of the statute of limitations during‘;"-::_ o

the pendency of review by the California Supreme Court and thc
United States Supreme Court: plus 120 days after the Courts' deter-:‘
g minations, and in paragraph 2 thereof that the Commission agreed

- to refrain from enforcing Decision No. 67998 pending the Courts

decisions. On January 24, 1966 the appeal from the denial by' the:". o

Supreme Court of California was denied ‘by the United States
Supreme Court ‘
On October 14 1965, .Tames R. Green paid a fine of o
$1,000 as directed by- ordering paragraph 1 of Decision ‘No. 67998.;_,‘
| A letter dated January 27, 1966 from .J’ames R. Green to
the Secretary of the Commission (Exhibit 2) regarding paragraphs .
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A

3 and 6 of Decision No. 67998 stated as’ follows (the text of the
letter is quoted in fu].l) ‘ ERR R

"Dea.r S:Lr° ;

"I regards to your letter of. Jan. 25th 1966«
referring to Paragraph 3 of Decision Now- 67998
to submit a report of any undercharges to the’
shippers I can not find any undercharges. These

greight bills were rated by Miller '].‘raffic Sexvice -
nc“ . [

- "In regaxds to Paragraph 6 of Decision No. 67998

the paying of these charges 1s a impossibility. ‘
The greatest portion of the money made by the

trucking company has been paid to the Federal
Government and the State Government in Taxes. -
The balance to attormeys to stay in business. .
"In regards to the revocation of my operating 1
zuthority I would say that you have practically
Goze 'this by refusing to let me use. sub-haulers. -

As of this date the Jim Green' s 'I‘rucking Co. has .
been closed " '

Rolla J. Weiser, the Assistant Secretary of tbe Comm1331on,
testified as follows- he examined the official records of tne .‘
Cou;miss:.on in Ca..e No. 7763 to determ:.ne the extent if any, to’
which James R. Green has complied with the Commission's directions
in ordering paragrapns. 2 through 6 of Decision No. 67998* he found
no evidence therein of: compliance by James R. G"cen with said N
ordering paragraphs 2 through 6; ‘the report o:E undercharges required
by ordering paragraph 3 was. due on January 6,. 1966 and payment to '_ ‘_
subhaulers requircd by ordering paragrapb. 6 was to have been com-- o ‘

pleted by the same date* James R. Green s letter of .)‘anuary 27

1966 to the Commission cannot be considered a report of undercharges :.' |

as required by ordering paragraph 3 and indicates that James R. x
Green has not complied or attempted to comply w:.th the directive in :
ordering paragraph 6 to pay subhau].ers.v |

James R. Green testified as follows‘ Jim Green s 'rrucking i

. Y
Bl

Company is no. 1onger operating and his accountant is in'f the . process
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. ‘v\‘.

 of auditing and olosing the books of the company, he has not wil- . 1

fully violated any of the directives in Decision No. 67998- he
considers the letter of January 27, 1966 a report of undercharges o
as required by ordering paragraph 3 of the decision although he

admitted, it makes no specifn.c reference to the $530 46 in under—

charges set forth in the decision; ‘an invoice for the SSBO 46 was
sent to Lewis Food Co. on October 25 1965 (Exhibit 3), and a checkyi:’x

for this amount was received from Lewis Food Co. on or about
November 4 1965' he has rev:.ewed his records as required by
ordering paragraph 2 and. found no additional undercharges w:.th
respect to o-dern.ng paragraph 6, his books are currently being

_ reviewed to determine the names of the subaaulers and the amount

owed each; it was his understanding of the stipulation between the 'A

Comission and himself, based on the adv:x.ce of his counsel who drew?i" "

up the stipulation, that he had unt:.l 120 days after the denial of ‘? "

his appeal by the United States Supreme Court on. January 24 1966

within whick to comply with ordering paragraphs 2 and 6 of 4

Decision No. 67’-‘98- the only communicatn.on he" received from the

Commission subsequent to bis 1etter of January 27 1966 was the

order to show' cause e - | R " R
- James R. Green further testified that he operated J:.m :

Green's Trucking Company for three years and that after emp‘l.oyee

wages, bus:.ness expenses, taxes and heavy attorney fees dur:.ng this‘jj an

period be bad only $20,000 to $24,000 left each year: which was. usea_},{, f
to cover living expenses. He stated. that the company is: near |
bankruptey and that if the audit of his books: discloses that

substantial amount of momey is due and owing to. subhaulers, he

will most likely be forced mto bankruptcy. ,
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The witness testified that h:ls current assets are ‘as _'

~ follows: a Pomtiac stat:(on wagon which is uneneumbered' a 1965

autocar tractor and a 1965 Fruehauf flatbed tra:tler on’ which he
owes $16,067 to Lewis Food Company‘ which is- shown on the 1965

Certificate of 0wnership from the State of California Department

of Motor Vehicles for both pieces of equipment as the 1¢’-'88-1 a
ovmer ('Exhibit 5) ; a lot. at Lake Arrowhead valued at approm.mately
. $7, 000 which was purchased in 1965 w::.th separate moneyof h:!.s wifeand |

| stepson and wh:.ch n.s held in joint tenancy with h:.s wife--a hous

held in joint tenancy with h:Ls w:'.fe, which was constructed on sa:‘.d |
lot with a $14, 000 1oan from the Banlt of America, practically all
of wh:f.eh is outstanding, $1 000 per month selary from his present |

_ employment as vice president and sales manager of ’J:r:.-Valley BY"-‘F“"‘.{' f-‘
‘Products wi.th which he has a two-year employment contract and a .

" total of $700 or $800 in his bank accounts. , .

As to his present employment, James R. Green expla:[ned'“‘ | .

that he acquired a 25 percent :.nterest 1n ‘I‘ri-Valley By-Productsi-f : :’ |
in Pe'bruary 1966 for $10 000 wh:.ch he borrowed from hi;s wife and |
stepson. He stated that he has ‘.Leased a L:.ncoln Continental auto-
mobile in his name for a two-year per:nod' that i‘.t :[s used in e ; o
connection with ‘his work as sa‘.l.es manager, and that the" month‘ly " o
rental payment of $175 for sa:Ld automobi.le is paid ‘by 'I‘ri.-Valley.’v_‘._, (Y o
He test:.fied that he leased the tractor and trailer to Tr:’.-Valley, e
that the income from the lease :i.s not suff:.c:[ent to eover the payment '
of $1,000 per month to Lewls Food. Company on the loan for the |
equipment and he is now trying o sell the equ.ipment, ‘rhe w:ttness L
asserted that the home in wh::.ch he resides is the separate property

of bis wife and that he pays for the upkeep snd loan payments wh:'.ch

amount to $313 ‘per month. He stated he rel:[ed upon h:'.s wife s
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separate oropertxes to buald up his credlt rating'whlle he was

operatmng Jim Green's Truck;ng Company. _

Based upon the record tho Commr sxon ands thatof o

1. The Commlssion, on 0ctober 6 1,64 rendorod its Decision

No.»67998 in Case No. 7763. The effectrve'date of said decquon /
was otayed until October 8 1965 by teveral ordcrs of tae Commxs— o
sion. Said dcezsxon has never been revokod ano, inaofar as xt |
contains mandatory'ordcrs, s2id decis;onals xn.full force and
effect. A copy of sald dccmsxon‘was duly served upon James R..ftf'a
Green, doing otsmness Jxm Grcen Truckang Company, on '
October 13, 1964. |

By stlourat on flxeo in the Calmfbrnia Supreme-Court on
October 27, *405 the Commlsaion aoroed 1nnparagraph 2Athereof to
refrain £rom enfo-cxng aid Dccision Wo.‘67998 during the pendency
of evxew by tne United States Supreme Court' Suld Coart denled -
- Teview on January 24 1960. T o " ﬂ "
3. On Apr*l &, l966~.the affxdavmt ard apolication for the

order to show cause herein were illcd w1th the Commisszon, Ln which

it was alleged, in substance, that Jame Gr"en aad a&l’GG and ‘;tuﬁ7"

refused to comply with ordering paragraoh" 2 throtgn 6 of sald
Decision No. 67998 : - . “ |

4, On Aprrl 5, 1966, the oommissaon 1ssucd 1ts order to B
show czuse dixecting reopondent to appear and show cause why'he S
should not be pun_sheo for the alleged contempt oet forth 1n samdwt‘

fidavit and cpplicavtion for order to shcw cause. The order to-

show cause and affidavit in support thereof were duly‘served uponf7“"'

respondent on An-xl 7, 1966.

5. Jaxmes R. Green has not omitted famlcd and refused to

eubstantially comply Wlth.paragrapho 2 through,s of the order mn : f‘”{”$'ﬂ

De.msioa No. o79°8'which directed him.to revieW'his ecords for
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wdercharges, collect theunderchai:ge@discidsed'.;rthéreby‘-;ahd""fi'.;.ei':'

zeports in commection therewith.

James R. Green's letter of Januaaxy. 27,. 1966 to thc )
Cozmission stated, "I can :::.nd no undcrchargeq. ' He test::.f:.ed t‘zat
ae had reviewed his records and Lfound mno undercna.rges other than
those establ:.::hed\_ in -Dcc sion No. 67“98 wh:.ch had becn b:.lled

(Exhibit 3) and collecred, Thcre is nothmg m tne rccord to

refute his test:'.mony on this: issﬁe;' "'Although *'hc ...ctter :x.s oome-r*-v o

wast vague and was £iled t:hrce weeks ‘..a.te (tre rcport of undcr- |
cnarges was due on *am.ary 6, 1966), Jamps R.. Green tcst:.f:.ed thatj*;f! B
ke was of the opinlon that his letzer wa., a:z adequa"e report and |
was f:.;.ed in +ime and thot hc had fully com'ol...ed w:u:h the requ:f.re-:‘f:j' B

rents of paragraphs 2 throx.ga > Whllf-' Jaxes R. ,Green s comoliance

with all of the ducct:.vcs in orderin,g paragraphs Z through 5 was B

not ..ef-hm.cally correct there was at least subst...ntn.al compln.ance*ff?’ L

*He*ew:.th

6. James R. Grcen has sot comp 1ied with the d:.r ctives in
orde*:.ng paragranh 6 of Dec:r.s:r.on No. 679“8 to *ev:x.ew his recofds-“t"'-' |
Eor transportct:.on bcrformed for Lew:L., xood Company wherein sub- ; |
havlers were used to perform the actual ._ransportatio 3’ and to | |
p2y the difference betwecn the 1aw"u1 minimm rate and chargc f (] S
such transportat:z.on .-.md the amount prev;.ously pa:.d to oan.d
sub’“ulors net 1ater than "anuary 6, 1966 ( 120 day.; aftcr
October 8, ...965 the effoctive datc on’.' the o*der) - L

Jamc.. R. Green hes not shown thar any cffort was made ..,c]
review his records and pay the subhaulers by January 6, 1466
His 211 cgat:.on that paragraph 2 of hi.s stipula*':.on w:n.."x the ,
Commis sion gave him wntil April 1966 w:.th:m wh:{.ch o comply with
o:dering paragraph 6 is a stra:med :.nterpretatn.on w:.th. wh:f.ch we
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do‘ aot agree. Even :Lf we wete to coneur with thn.s interpretatlon,
it would not altex - tae fact that he has not complied w:i.th sa:.d
directives within the required time. He was.in default :.n
april 1966 as well as in J:muaty 1906 | SR .
uam.s R. Grecn s ,.etter of Jan.zar'y' 27 1966 .;ta*cd that

it wt.s mpo,s...ble for him to pay tae oubhaulero. No explanatv.on
was given in the lette* as to why it was :.mp0351b1e. He presented o
eta.tled tc tixony regard.mg h:\.s curren" f:tnar:cn.al cond:z.t:.on, and . lv |

alleged that he does rot have the f,.nanc:.al abz.lity to pay. Th:x.s?._ ai
may or may not be true. I-Iowover, :.t cannot be determined on’ this":‘_‘ o
record. Accoxding o a:re., Re Green'" e*timcny, he 1° currently’
hav:.ng his reccords audi tm =0 c.ctcm:xc thc amomt duo suoaaulers.
Un"xl th....;. cetermination 1.3.0 cen made,’ ..he quest:.on of "x:. b" 1:l‘.ty“._"'.".f ,'
to pay is speculative. In any ev..nt we are concernea ncre w:t.th |
whethexr Jaxes R. Green reviewed his records and ‘Dald the sub-:‘
haulers within the specifi ed time.. There i.s 00" ev:.aence tha.,;-\ B
this was done or that he made a:.uy attempt to do so w';th:.n the"i |
'recu:x.red tizme. The foct that he may now be havi.ng ‘n.s‘ ecord.s? :
zudited does not cxcuse his f'-* lurc_ to comply, at leas.. to the
best of h:.s ab:.lity, w:.th ‘the d:.rec":.ves :Ln order...ng paragrapn 6

witkin the tizme speci f:.cd' therein. o

From the fa.nd:{.ngb hcre:.n set forth we. conclude that-
1. James R. Green hns not been .,hown to be in contempt oi'

the directives in ordcring paragraphs 2 tbrough 5 of Dec:.s Lon-

No. 67998. | BT
2. James R. Green has fqn.led and rcfu...ed to makc ..he

examination of his records and pay, or attempt to pay to the

best of his abllity, subhaulers as xequn.red by ordermg para- a

graph & of Dec:.s:.on No. 67958 w:.thm the t..me specn.fa.ed *here:.n, i;f:;f
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and such fa:.lure and refusal were and are :Ln contempt of the Public o B

Ucilities Commission of the State of Caliform.a and its said order, B
and that for such contempt James R. Green should be fined the sum

of $200

James R. Green, doing bos‘:’.ness- as Jiin Green»"s";rfﬁcﬁﬁé:’ / |

Company, having BPPeared in person and: by counsel and having been FERATI

given full opportun:.ty to answer the order to show cause of

April 5, 1966, and to cxonerate himself from the alleged contempts

set forth in the affidavit and applicatn.on for order to show cause |
herein, now therefore based upon the foregomg fn.ndings of fact V_ |

IT IS EEREBY ORDERED that James R. Green :I;s adgudged :x.n |
contempt of the Public Utiln.ties Commi.ssion of the State of o
California for d:.sobeymg the Commission s order made on | o
October 6, 1964, in Decision No. 67993 by fa:i.l:'.ng and refus:‘.ng to ; |
examine his records and pay. subhaulers as ordered in ordering '
paragraph 6 of sa:.d dec:.s:Lon, and that for uch contempt said
James R. Green sha.ll be puni.shed 'by a fine of No Hurdred Dollars;" _;;"
($200), which fine shall be paid to the Secretary of the Publ:tc v
Urilities Comm:.ss:.on of the ‘State of Caliform.a with:.n ten (10)
days after the effective date of th:f.s order. S

IT IS HEREBY FURTHER ORDERED that :Ln default of the

payment of the fme herein assessed agai.nst .J’ames R. Green, he

shall be comitted to the County Jail of' Los- Angeles County, o

State of Cal:.forn:.a, ‘unt::.l such fine be: pa:x.d or satisf:ted 1n the S

proporti.on of one day's :.mpr:.sonment for each F:.fty Dolla.rs ($50)_}‘j'j"?‘:"

Of such £ine: that shall so. rema:l'.n unpa:.d- and if such f:.ne or anY :

part thereof shal]. not be Pa:’.d W'I.thin the time specified above, o R
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the Secretary of the Comss:.on :.s hereby ordered and dn.rected to‘ K
prepare an appropr:.ate oxdexr of arrest ‘and commitment :{.n the name |
of the Public Utilities Commission of the State of Caliform.a, o
dn.rected to the Sheriff of Los Angeles County, to wh:tch shall be -
attached and made a paxrt thexeof a cert:!'.f:.ed copy of tb:.s Judgment:.-_v
The Secretary of the Commission is d:.reeted to cause o
personal ‘sexvice of th_s order to 'be made upon respondent James
R. Green. The effectn.vc date of t}:u.s order shall be twenty days
after personal sexvice of 2 eert:!. fied. copy t"-xereof upon sa:‘.d

respondent, -

Dated at _San Pranclsco _, Celifornia, this =

é-'ﬂf day’ of DECEMBER f

-12-




