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OPINION

Case No. 8087 {s a complaint by the City of Mountain View
(hereinafter refexred to as Mountain View) against Southerm Pacific
Company (hereinafter referved to as Southern Pacific) and Card-Key
- Systems, Inc. (hereimafter referred to as Card-Key). The complaint
alleges that taere is a Southerm Pacific rallroad station inm
Mountain View; that Southern Pacific owns land adjacent to the
station; that prior to 1959 the adjacent land had been used by
Southern Pacific's customers as a parking area for their vehicles,
without charge; that in 1959, Southern Pacific entered into a lease
with Card-Key; that pursuant to the lease, Southern Pacific had
caused the parking area to be paved, enclosed with barriers and
turnstiles; that Southern Pacific and Card-Key have coumpelled
Southern Pacific's customers to pay fees in order to park in the
parkiﬁg,area; that Southern Pacific operates and maintains parking
éreas.adjacent to its stations in other municipalities on its system
between South San Francisco and San Jose and does not compel its
customers to pay feeé'to park in these areas and that the imposition
" 0f parking fees at Mountain View {mposes an unconscionable and
discftminatory burden on train riders embarking from Mountain View
and constitutes a practice that is unjust, unreasonable and improper.
Southern Pacific and Card-Key filed answers to the complaibt and
each filed a motion tozdismiss 1t. Toe answers admitted the execution
of the 1959 lease, thevpéving and enclosing of the lot andféﬁe
fmposition of a charge for parking thereon. The answers allege that
the complaint alleges no facts upon which any relief may be granted
under law. Southerm Pacific's answer alleges that, from time to

time, Southern Facific allowed its patroms to paxk om its propetty
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as a matter of convenience; that préviding parking is not part of its
cbmﬁéﬁ carrier or public utility service and that it does not bold
{tself out to provide parking for patronms, free or otberwise.
Card~Key s answey alleges that it is not a public utility and is not
subject to the jurisdiction of this Commission. :

Case No. 8188 is a complaint by the City of Sunnyva1é1
(bexeinafter referred to as Sunnyvale) against Southern Pacific.
The complaint alleges that for many years prior thereto Southern |
Pacific owned certaiﬁ specified real property in Sunnyvale'whicﬁ‘it{1
in part used as a passenger dewot; that some of the designated é:ea”*
was paved and ozberwiée improved and Southexrn Pacific helqvouc'and
permitted this area te be used by its patrons as a parking aréé,
£ree of charge; that Southern Pacific notiffed Sunnyvale thaﬁ_it‘was
withdrawing the parking area frow use om Junme 1, 1965; that Sunnyvale
asked Southern Pacific not to withdraw the parking area from use aﬂd
offered to improvevand waintain it at no expense to Southern Pécific;;
that Southérn Pacific maintains or permits cities om its system
between South San Framecisco and San Jose to waintain parking,aréas
similar to that in Susnyvale; that on May 27, 1965, 171 vebicles
were parked on Southernm Pacific's property adjacent to ics;Sunnyvalc
depot; that Southern Pacific has 77 employees who work at or boaxd
trains in Sunnyvale; that prior to Southern Pacific's notification
about withdrawing the parking area from use, Sunnyvale’wasvcomplecing
plans for reserving 275 parking spaces to supplement the parking area
provided by Southern Pacific; that if Southern Pacific withdraws its
parking area it will be necessary for Sunnyvale to raise parking fees
in order to acquire funds to acquire an additional 225 paxking Spaces
and that the withdrawal of the parking area constitutes a raise in

rates without prior Coumission authorxrization. Southerxrn Pacific filed
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an;answer to the complaint and a motion to dismiss it. The answer
adbitte& that it had allowed patxoms to park at the Sunnyvale depot
and that on June 1, 1965, Southern Pacific revoked a license granting
its customers the privilege of parking in the depot arez; that
Southexn Pacific continues to allow customers to park in the
immediate vicinity of the station while transacting business at the
station only; that Sunnyvale never made a firm offer to lease or
acquire the parking area on a basis other tban.that'of a token}rental;

that the property involved has a fair market value of approximately
| $200,000; that Sunnyvale, over the ijections of Soutbern-Paci‘ic,
included the property in an off-street parking assessment district,
that Southern Pacific has paid over $18,000 in special. assessments
to provide-end maintain of —Street nar?ing in Sunnyvale; that
Sunnyvale sec&s to acqpire the Southern Pacific parking area without
paying just compensation, that, from time to time, Southern Pacific
allowed its patrons to park on its property as 2 mattexr. of convenience;
that provicing.parking is not part of its common carrier ox public
utility service; that it does not hold itself oututoAprovide'parking
foxr its patrons, free or otherwise; and that the complaint does not
state any ﬁects entitling,Sunnyvaie to any relief. Om July 30, 1965,
the Sunnyvale Commmters Club (bereinafter refexred to as the
Commuters Club) filed a netition.seeking leave to intexvene in Casge
No. 8188~and the Commission entered an order granting it leave to
intervene on September 21, 1965.

 Case'No. 8204 is a complaint by the City of San Carlos

(hereinafter referred to as San Carlos) ageinst Southern Pacific.
The complaint alleges that in 1943, San Carlos and Southern Pacific
entered into a lease, which wns amended in 1950, whereby San Carlos

leased property near Southern Pacific's San Carlos depot for parking

by




. >

C. 8087, et al. bem

ldts; that pﬁrsuanc to the lease, San Carlos surfaced and maintained
paiﬁihg‘akeas kanown as the Central Parking Lot and Noxrtherly Parking
Lot which were used by Southern Pacific's customers; that the total
capaciti of the Central and Noxrtherly parking lots is 166 automobiles;
that in 1952, San Carles and Sbuthern Pacific entered into another
lease which provided foé anothéﬁ parking area, which is known as the
Soﬁfherly Parking Lot, to be maintained by San Carlos; that the
Southexly Perking Lot has space for 199 autowobiles; that in addition
'to the three parking lots, some of Soutbern Pacific's customers park
along 0ld County Road, which is near the depot; that on May 24, 1965,
Southern Pacific notified’San Carlos that it was terminating ﬁhe
aforesald leases or June 25, 1965, and that on the latter. date the
parking lot adjaceht to the station would be permanently closed; thac
the texmination of the leases and closing of the parking lot was &
retaliatory action by Southern Pacific because San Carlos had depled
it a use permit for developing tbe property except.under a vaxiety of
conditions whicﬁ included a restriction that no existiog commuter
parking be eliminated; that Southern Pacific operates and maintains

ox permits\mnnicipalities to develop and maintain parking areas,
simila:'tovthose in San Carlos, adjacent to its depots in cities along
its system, from South San Francisco to San Jose, and thaﬁ if Southern
Pacific is permitted to withdraw the three parking areas from use it
would resﬁlt in discrimination and an umauthorized increase inm rates.
Southern Pacific f£iled an answer to the complaint and a motion to
dismiss it. The answer admitted the execution of the leases providing
for the three parking lots and the notice terminating the leases and
élosing of one lot permanently for parking purposes. It denied the

notice of texmination was a retaliatory action. The answer also

alleged that from time to time, Southern Pacific allowed its patrons
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to park on its property as a matter of convenience; that providing
parking is not paxt of its common carrier or public'utilicy service;
that 1t does not hold itself out to provide vebicle parking for
patrons free, oxr otherwise, and that the complaint does not state any

facts upon which relief can be granted.

Because of the related subject matter amd common questions

of law, the <three complaints were comsolidated for hearing. A duly
noticed public hearing was held in these consblidated‘matters before
Examiner Jarvis inm San Francisco on November 15, 16, 17, 18 and
December 6, 7 and 8, 1965. The consolidated matters were submitted,
after briefs bad been filed, on May 18, 1966. Thereafter, Southern
Pacific £iled 2 petition to rcopen these proceedings; On July 19,
1966, the Commission entered an order vacating submiésion of these

- matters and:reopened each proceeding for the limited purpose of
Tecelving evidence relating to a decision of the New York Public
Service Commission and any practices of the New York Commission in
connection therewith. A further public hearing was held in these
consolidated matters before Examiner Jarvis im San Francisco op
August 16, 1966, and the matters were resubmitted on that date.

Each complaint involves areas used for commuter parking,
but the facts vary. The Mountain View complaint deals witb charges
iwposed for commuter parking. The Supnyvale complaint deals with
the withdrawal of an area for commuter parking. The San Carlos
‘complain: deals with the termination of leases for three areas used
for commuter parking and withdrawal of ome of these areas. In order
to consider the various legal points presented berein, 1t is
necessary to examine the factual situation aﬁ each city here involved

and other factual wmatters disclosed by tbe record. .
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Mountain View

7 For many years prior to 1959, Southern Pacific pgrmicced
its commute customers to park all day without c¢harge on unimproved
land adjacent to its Mountain View dépot. Prior to 1959, the
coﬁdition of the unimproved parking area was bad. Tbe area bad
many chuckholes and was littered with debris. During the winter
wonths borticns of the lot were not usable. Prior t9‘1959, Mountain
View attempted to get Southern Pacific té improve the parking area.
Numerous meetings were held between represemtatives of Mountain View
and Southern Pacific in connection with the Mountalin View parkiﬁg
lot situation. At sowe point in the negotiations Soutbern Pacific

_represented‘to Mbuntéin View that it was planniné‘to estébliSh pay’
parking on nuzerous lots throughout its system; that,Southern Pacific
proposed to institute pay parking at the Mountain View depot and that
if pay parking were instituted the condition and maintenance of the
paxkiag lot would be improved. In the light ofzthese representations,
Mountain View graoted a use permit for the construction aﬁd‘operation
of a pay parking lot. |

| On April 21, 1959, Southernm Pacific entered into a lease
with Card-Key. The lease was for a term of five years cdmmencing

May 27, 1959. It provided in part that céxd-Key-would, at its own
expense, £ill, grade and pave the Mountain View depot parking area
and install automatic coin and card operated toll gates thereon. The
lease required Card-xey to pay all taxes and assessments on the ieased
propefty; It provided that the gross receipts from.parking,sbquld be
applied first, to Card-Key's operating expenses; secénd5 to interest
on Ca:d-Key’s investwent; third, to cover reimbufsement}tovSouthern
Pacific for taxes and fourth, to amortize Card-Key's investment for

improvements. The leasg.provided that aftex Card-Key's {nvestument
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was fully smortized the gross revenue should be divided, after first
deducting Card-Key's operating expenses and taxes paid by Southern
Pacific, 70 pexrcent to Southern Pacific and 30 percent to Caxrd-Key.
The lease also provided that Card-Key would charge for parking 25
cents per day ox $4.00 per menth, and that any changes in parking
fees required the comsent of Southern Pacific. The following_is a

recapitulation of Card-Key's operations under the lease from July 1,
1959 until July 31, 1965:

Total Receipts | $35,933.90

~ Total Operating Expenéesu $10,950.00

Total Interest on Capital
- Investwmeat: | 4,758.22

Totailiai Reimbursement to
Southern Pacific 11,577.05.

© Total Amount Applied to .
Capital Iavestment | 8,943.75 .

Total Losses  : 295.12

336,229.02 $36,229.02
Capital Investment $18,451.17
Ca?i:glA?gzggtgggiigglance 3_gf§%%f%%

The Mountain View pay parking lot was not a success. The
commuters re;ented paying for parking and did not patromize it in
sufficient numbers to enable Card-Key to, im its opinion, earn an
adequate return therefrom. Card-Key declined to undertake cﬁe
construction and operation of any additiomal pay parking lots for
Southern Pacific. In December of 1963, Card-Key discontinued using
the monthly parking cards, which cost $4.00 pexr month, and charged
25 cents per car per day for parking. The elimination of the monthly

parking card was dome because Card-Key'contendeﬁ‘tbat so £§w cards
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were sold that it did not justify the expense in‘providing an
employee one day a month to sell thewm. Some of the commuters using
the Mountain View depot who were unhappy with the advent of pay
parking became even more resentful with the elimination of the
wonthly parking rate. They complained to officials of Southern
Pacific and Mountain View. The Mountain View officials continued
thelr discuszsions with the officials of Southern Pacific, seeking -
the elimination of any charge foi parking. Omn February 17, 1964,
Southern Pacific sent a letter to Mountain View proposing to
eliminare the parking fee at the Mountain View depot under the
following conditioms: 1. Mountain View would xeimburse Caxd-Key
for its curzent outstanding investwment in improvements, which was
stated to be approximately $14,000 on tbatidate; 2. Mountain View
would be given avlo-year lease on the parking lot at‘a.rental equal
to Southexn Pacific's city taxes upon the leased area. The taxes
at that time were stated £o be $368 per annum; 3. Southern Pacific
would reserve the right to terminate the lease on 60 days' notice.
However, 1£ the lease were cermiﬁated prior to the expiration of 10
years, Mountain View would be reimbursed for its unamorcized balance .
based on a write-off of 10 years;: 4. Mountain View would bear the
expense of maintaining and poliéing the parking lot. Mountain View
rejected the Southern Pacific offer. It subsequently filed thé
complaint here under considération.

Sunnyvale | | |
~ Fox mamy years prior‘fo‘1965, Southern Pacific permitted
its commmte customers to park without charge in a designated area
adjacent to its Suanyvale depot. This parking area had been in
poor condition for many years prior to 1965. On May 18, 1965, a

representative of Southern Pacific informed the Sumnyvale City

59—
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Council that the parking lot would be closed. Commuters were
notified of the closure by cards passed out on Southern Pacific's
commuter traims. On June 1, 1965, Southexn Pacific erected pbysiggl
barriers around the parking lot and prevented its use by commuters.
The Southern Pacific Sunnyvale depot is located in the downtown
district of that city. On January 5, 1954, Sumnyvale, by ordinance,
forméd an ofi-street parking district knoﬁn as Distriét 1. 7The |
Sunnyvale commuter parking lot was not included within the boundaries
of District 1. On January 19, 1957, otbef-properﬁy, including the
commuter parking lot and other property owned By Southern Pacific,
was included in District 1. Omn January l4, 1958, another off-étreet
parking district was formed. It is known as District 2 and includes
all the property in District 1. On June 16, 1964, a thixd off-street
parking district was formed known as District 3. District‘B includes
all :he property in Dis:riéts 1 and 2. The total investwent in
parking district lots and improvements fo# the three districts from
January 5, 1954 to June 30, 1965 was $3,060,613.56. The total
anount of ad valorem assessments paid by'tﬁe property owners in the
three districts from Janwary 5, 1954 to Jume 30, 1965 was $973,419.52.
The total amount paid by Southerm Pacific in ad valorem assessments
to the three districts from.Januaxy-S,'19S& to June 30, 1965fwas
$19,840. - |

At one tiwe Sunnyvale installed parking metexs for on-street
and off-street parking within the boundaries of Parking Districts 1
and 2 (District 3 was not in existence during this period) but the
meters were removed on November 16, 1960. Thé reason for remoﬁal
was the petition of local merchants asking that the meters be
removed so that the area could be compe:itivejwith regional shopping

centers, which did not chaxge for parking. Prior to the closure of
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the Southern Pacific Sunnyvale commuter parking area Districts 1, 2
and 3 provided spaces for two types of free parking: spaces wexe
designated for 30-minute parking and 3-hour parking. No provision
was made for all-day parking. Om July 1, 1965, after the ¢losing of
the Southern Pacific parking lot, the Dis:iicts.designated eertain
areas for Zl-heur a day parking and instituted a parking permit system
for parking in these areas. The charge for a parking perwit is $5.00
per month and permits are sold for periods of two wonths.

‘ Foxr at least 10 years prior to the closing of the Southern
Pacific Sunnyvzle commuter parking lot Southern Pacific and Sunoyvale
had been negotiat ing over the improvement of the parking lot. Some
of the pxoposals contemplatedgthe charging of 2 fee for parking on
the lot, after it was imp:ovea At one point the Sunnyvale planning
staff, as part of an overall proposal, indicated it would recommend
to the City Council the imposition of a parking fee 1if Sunnyvale
were to take over the lot in accordance with the propdsal. The
negotiations broke down when Sunnyvale rejected a Southern Pacific
proposal to lease it the lot for a period of five years, with no
provision for remewal, at a rental of $550 per month plus reimburse-~
ment to Southern Pacific for all taxes and ad valorem parking district
assesswents. This complaint was filed subsequent to the breakdown Qf
‘megotiations. . |

San:Caflos

Prior to 1939 Southern Pacific's commuter customers using
its San Caxlos depot parked their cars on uniﬁproved’property belong-
ing to Southern Pacific adjacent to the depot. On March 21, 1939,
Southexrn Pacific entered 1nto 2 lease with San Carlos whereby, for
the rental of one dollar per year, Sam Carlos was given the right to

maintain and operate a free parking lot on specified.Southern Pacific

-lle




C. 8087, et al. bem

property adjacent to the San Carlos depet. On May 3, 1943, Southern
Paéific and San Carlos entered into another lease which superseded the
1939 lease and provided that San Carlos could wmaintain an& operate 2
specified area belonging to Southern Pacific as a free parking lot
adjacent to the San Carlos depor. This lease was'amended on June 23,
1950, to include an additional specified area. The area covered by
the lease of Mzy 3, 1943, as amended, is known as the Central Parking
Lot, which can accommodate approximately 48 automobiles and the
ththerly Parking Lot, which can accommodate 118 automobiles.
On May 13, 1952, Soutbern Pacific and San Carlos entered
into amother lease, similar to the 1943 lease, whiob provided for
the lease to San Carlos of additional specified Southern Pacific
property to provide an additional area for commuter parking. This
area is known as the Sou~herly Parking Lot, and can accommodate
approximately 109 automobiles.
San Caxlos, puxsuanc.to the various leases, surfaced,
maintained‘and operated the three parking lots. Some time prior
. to May of 1965 Southern Pacific and ome Ronald Lambert entered into
an agreement whereby Lambert would’deve10p a portion'of‘the‘San Carlos
commutexr parking lot area for commercial purposes. Lambert appliéd
to San Carlos for a use permit to,cafry out the agreement. The
planning commission granted the use permit, but inserted a condition
which provided tbat no~existing coumuter parking could be eliminated.
Shortly thereafter, Southern Pacific took steps to terminate the 1943

lease, as amended, and the 1952'1ease. Southern Pacific also notiffed

San Carlos that effective June 25, 1965, it would permanently closé'

the Central Parking Lot. San Carlos subsequently filed'thé'complaiht
here under consideration. At the time of hearing, Soutbern Pacific
had not closed the Centrél Paxking Lot or prevented commuters from
using any of the three San Cailos parking lots.

~12-
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Facts Pertaining Generally to
The Three Consolidated Proceedings

The record discloses that Southexrn Pacific has never, at
any time, bad in ény of its taxiffs a provision relating to the
parking ¢f automobiles at any of its scacions. It'was'stipulated
that none of the parking lot properties herg involved, adjacent to
the;depots at Mountain View, Sunnyvale and San Carlos, has ever been
included by Southern Pacific as operating plant in any proceeding -
for the establishuwent of rates for service between San Francisco and
San Jose. The following table indicates the average number of daily

commuters, using Southern Pacific's commute service between

Sah Francisco and San Jose in October of 1965, the number of parking

spaces on Southerxn FPacific property (including property leased to
cities) from San Jose to 23rd Street, San Franmcisco, and tbe ratio

of spaces to commuters at the various stations:
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Average No. of .
One-Way ‘ Parking Spaces
Noxthbound & on Southern
Southbound - Pacific Property, Ratio
Daily Commuters  including Property Spaces to
Station (October, 1965) Leased to Cities Coumuters

San Jose 1,136 335 29%

- College Park ‘ 0 0%
Santa Clara . o 103 Y7% .
Sunnyvale : 0(171)* \ 0(16%;* ,
Mountain View _ _ 0(241)** 0(287)%*
Castro = . : o 0% .
California Avenue ‘ 282 - 30%

- Palo Alto- 7 341 - 457
Menlo Paxk ‘ 227 33
Atherton . - 129 23%
Redwood City , ' 300. 29%

- San Carlos ) 234 327
Belmont ‘ 136 - 27%
Billsdale ‘ \ 70 9%
¥Vayward Park S 0 ' 0%
San Mateo - 175 217%
Burlingame ' 225 35%
Broadway : : 9% 247,
Millbrae - 66 117
San Bruno ; 122 l 27% -
South San Francisco : 135 457%
Butlexr Road 0%
Bayshore : N 0%
Paul Avenue ' Ty 0%
23xd Street = : R 0%

2,974 : 217,
(3,386) (24%)

* Prior to closure of the lot.
¥ Card-Key 25¢ lot.

The record indicates that Southern Pacific has leased its parking lot
adjacent to its San Frascisco depot to 2 private operator who\cbargeé
for parking. - - |
| The evidence ;ndicéﬁgs that ex;épt for the Ssn Brumo depot
(hexeinafter discussed) Southern Pacific bas not iéptoved‘to any
significant degree commuter parking areas adjacent to its depots from

San Jose to 23:d'Streec,'San Francisco. The récord‘alsq'indicates

C -14-




C. 8087, et al. bew

that the Southern Pacific stations of Paul Avenue and 23rd Street,
both in San Francisco, are located below street level and there is mo
axea adjacent for parking. The Haywaxd Park station in San Mateo is

located in an axea where adjacent land for parking is mot available.

There 15 no evidence with xespect to the College Park Castro, Butler

Road and Bayshore stations.

Jurisdiction

Southern Pacific and Caxrd-Key contend that the Coumission
has no jurisdiction over the matters set forth iﬁ the complaints here
under consideration. Southern Pacific argues that "parking is
extraneous to the furnishing of transportation for persons:and'their
baggage; that it 1s not part of a public ucility service; [and7 that
it i{s not a part of the carrier'5~transportation:se:viée...." ‘The
conplainant cities and intervenor Commuters Club‘copténd that customer
parking {s incidental to the transportation sefvice rendered by

Southern Pacific and subject to;tbe Jurisdiction of this Commission.

In considering thbe question of jurisdiction it is mecessaxry
to look at the California comstitutional and statutoxry provisiouns

relevant thereto. Article XII of the California Constitutfon provides
in part as follows:

"Sec. 21. No discrimination in charges or facilities
for transportation shall be made by any railroad or
other transportation company between places oxr:persons,
or in the facilities. for the tramsportation of the

same classes of freight or passenmgers within this .
state. | :

"seC‘-' 22t
* % oododeodk d * Kk %

Said commission shall bave the power to establish
rates of charges for the transportation of passengers
and freight by railroads and other transportation
companies, and no railroad or other tramsportation
coupany shall charge or demand or collect or receive
a greater or less or different compensation for such

=15~
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transportation of passengers or freight, or for
any service in comnection therewith, between the
points named in any tariff of rates, established
by said commission than the rates, fares and
charges which are specified in such tariff.”

Sections 208, 229, 701, 730, 761, 762, 763 and 768 of the
Public Utilities Code provide as follows:

"208. 'Transportation of persons' imcludes every
service in connection with or incidental to the
safety, comfort, or convenience of the person
transported and the xeceipt, carriage, and delivery
of such pexrson and his baggage."

"229. ‘Railroad' includes every commercial, interurban,
and other railway, other than a street rallroad, and
each branch or extension thereof, by whatsoever powerx
operated, together with all tracks, bridges, trestles,
rights ¢of way, subways, tunnels, stations, depots,
union depots, ferxies, yards, grounds, terminals,
terninal facilities, structurxes, and equipment, and
all other real estate, fixtures, and personal property
of every kind used in connection therewith, owned,
controlled, operated, or managed for public use in
the transportation of persons or property.”

“701. The commission may supervise and regulate,every

public utility in the State and may do all things,
whather specifically designated in this part or in
addition thereto, which are necessary and comvenient
in the exercise of such power and jurisdiction."”

"730. The commission shall, upon a hearing, determine
the kind and character of facilities and the extent
of the operation thereof, necessary reasonably and
adequately to meet public requirements for service
furnished by common carriers between any two or more
points, and shall fix and determine the just, reasomable,
and sufficient rates for such service. Whenever two
or moxe common carrlers are furnishing service in
coupetition with each other, the commission may, after
hearing, when necessary for the preservation of
adequate service and when public interest demands,
prescribe uniform rates, classifications, rules, and
practices to be charged, collected, and observed by
all such common carriers.”

761. Whenever the commission, after a bearing, finds
that the rules, practices, equipment, appliances,
facilities, or service of any public utility, or the
methods of manufacture, distribution, transmission,
storage, or supply employed by it, are unjust,
unreasonable, unsafe, improper, inadequate, or
insufficient, the commission shall determine and, by
order or rule, fix the rules, practices, equipment,
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appliances, facilities, service, or methods to be
obsexved, furnished, constructed, enforced, or
employed. The commission shall prescribe rules

for the performance of any service or the furaishing
of any commodity of the character furnished or
supplied by any public utility, and, or proper demand
and tender of rates, such public utility shall furnish
such comxodity or remder such service within the time
and upon the conditions provided in such rules.'

"762. Whenever the commission, after a hearing,

finds that additions, extensions, repairs, or improve-
wents to, or changes in, the existing plant, equipment,
apparatus, facilities, or other physical property of
any public utility or of any two ox wore public
utilities ought reasonably to be made, or that new
structures should be erected, to prowote the security
or convenience of its employees or the public, or in
any other way to secure adequate sexvice or facilities,
the commission shall make and serve an order directing
that such additions, extersions, repalrs, improvements,
or changes be made or such structures be erected in the
nanner and within the time specified in the oxder. If
the commission orders the erection of a new structure,
it wmay also f£ix the site thereof. If the order requires
joint action by two or wore public utilicies, the
coumission shail so notify them and shall fix a
reasonable time within which they may agree upon the
portion or division of the cost whick each shall bear.
If at the expiration of such time the public utilities
fail to file with the commission 2 statement tbat an
agreement has been made for a divisiorn or apportion~
ment of the cost, the commission may, after further
hearing, make an order fixing the proportion of such
cost to be bornme by each public utility and the manner
in which payment shall be made or secured.”

"763. Whenever the commission, after a hearing, f£inds
that any railroad corporation or street railroad
corporation does mot run a sufficient number of trains
or ¢ars, or possess ox operate sufficient wotive power,
reasonably to accoumodate the traffic, passengers orx
freight, transported by or offered for transportation
to it, or does not xun its trains or caxrs with
sufficient frequency or at a reasonable or proper time
having regard to safety, or does mnot stop its trains
or cars at proper places, or does not run any traio
or caxr upon a’reasonable time schedule for the run,
the commission may make an order directing such corpora-
tion to increase the number of its trains or cars or
its motive power or to change the time forlsta:tin%
its trains or cars or to change the time schedule for
the run of any train or car, or to change the stopping
place or places thereof. The commission may make any
other oxder that it determines to be reasonably
necessary to accommodate and transport the traffic,
passenger or freight, transported oxr offered for
trangportation.’ - : '

-17-
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"768. The coumission may, after a hearing, by gemeral

or special orders, rules, or ctberwise, require every
public utility to comstruct, waintain, and operate its
line, plant, system, equipment, apparatus, tracks, and
prewises in such manner as to promote and safeguard the
health and safety of its employees, passengers, customers,
and the public, and may prescribe, among other tbings,
the installation, use, maintenance, and operation o
appropriate safety or other devices or appliances,
including interlocking and other protective devices

at grade crossings or junctions and block or othex
systems of sigaalling, establish uniform or other
standards of comstruction and equipment, and requirxe

the performance of any other act which the health ox
safety of its employees, passengers, customers, or the
public may demand. Provided, however, that the
commission shall nmot regulate the safety of operation

of passenger stage corporations, bigbway cormmon carriers,
and petroleum irregular route carriers.” =

Southern Pacific relies on Post v. Reading Co. 88 P.U.R.

(N.S.) 127, a 1951 decision of the Pennsylvania Public Utilities
Commission to support its contention tﬁat railroad*coﬁmucer”paxking
is not subject to public utility regulation. In 2255 a complaint
was filed against é railroad protesting the imposition of a fee for
parking which bad formerly been free. The Pennsylvania Commission
dismissed the complaint. It held that a parking. fee was not a rate
within the contemplation of public utility law and that the law did
not require a railroad to provide all;day paxking, free or otherwise.
The Pennsylvania Commdssion did not consider statutes similaxr to
Sections 761, 730, 761, 762, 763 and 768 of the California Public

Utilities Code."In this respect, we do not believe Post is

| authoritative on the queétion'of the jurisdiction of this Commission.

Furthermoxe,. for the reasons hereafter stated we are mot disposed
to follow Post.
" The complainant ¢ities rely on Re Long Island R. Co.,

Case 7276, June 26, 1940, 8 P.U.R. Dig.2d, p. 6448, which in part
states: '
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"Parking Facilities There is merit in the village's
sugzestion that the stxucture between North Center
Avenue and North Village Avenue be of steel and that
provision be made underneath for parking facilities;
but the railiroad company insists that if the space
is so used, it shall be compensated just.as if it's
property were taken for a purpose entirely unrelated
to the operation of the rallroad. The position
stated by counsel is that a railroad company is not
under obligation to make any provision for the parking
of vehicles on railroad property, that the public may
be expected either to walk to the station oxr 1f they
ride to leave their vehicles elsewhere and that
provision only need be made so that they may alight.

"The company also takes the position that if an
elevated structure is provided, the railroad company
is entitled to use the space under that structure
for its owm purposes. As the railxoad will pay a
meximum of 15 pexcent of the cost of such structure
and as it will pay a lesser awount 1f the benefit
conferred upon the whole project does not amount £oO
15 percent, it may easily happen that the elevated
structure would be built at the expense of the State
and that the railroad company would retain the
revenue from the space created by the stxucture.

"Now, it is conceded by counsel for the railroad
coupany that this Commission may require an embankment
instead of an elevated structure. I1f it exercises
this power, the expense to the State will be reduced
and the railroad company will not be agble to use any
part of the land for any purpose othexr than the
transportation of passengers and property and will
therefore obtain no increased income therefrom.

"The attitude of the railroad company as stated by

its counsel does not appeal to us either from the
standpoint of law or of equity. A railroad company
has an obligation to provide for the accoumodation

of its patroms. Its obligation is not limited merely
to the provision of space where passengers may alight
from vehicles and stand until a train azrives. It

is our opinion that in view of the genmeral use of

the automobile, the obligation of a railroad to provide
reasonable parking space has-come into being, just as
much as the obligation to: provide wore rapid txansporta-
tion has developed.out of chbanged economic and social
conditions. Of course, there must be reasonable
bounds to this obligation and we do not subscribe to
the doctrine upon which the claims of the village

are apparently founded, namely, that it {s the duty

of the railroad company (or of the State of New York)
to provide all of the add}tional parking space for
which the village asks.'L

1/ The text of the decision was received in evidence by reference
gs Item B. It is attached to Southern Pacific's Petition to
eopen. S

-19-
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Southern Pacific contends that the quoted language is dicta and that
the railroad was not compelled to provide parking space by the Llong
Island decision. We do not have to resolve the question of whether |
the language relative to the railroad's'obligation co-provide'parking'

is dicta or necessary to the deecision. The long Island case clearly

bolds that railroad statiom parking facilities are "incidental
impiovements" $o that State funds could be used for their - construction
under the New York Grade erssiﬁg Elimination Act of 1939. This
holding supports the contention of the cities and Cdﬁmutcrs Club that
commuter parking is incidental to the transportation dflpe:sons as
defined in Section 208 of the Public Utilities Code. The New York
Public Serviée Commission subsequently éohsidered evidence on the
amount of parking provided by a railroad and town in determining the
adequacy of staciom facilities. (Re Lonz Island R. Co., Case 12282,
Aug. 7, 1946, 8 P.U.R. Dig.2d, p.6448.)

Public Seivice Comm'n of Missouri v. Kansas City Power & L.

Co., 30 P.U.R. (W.5.) 193, cited by Southexrn Pacific, does not compel
a different result. In the Kansas City case the Missouri Commission

refused té allow the power company to include in the rate base the

land upon which';c-operaced a parking lot. The Missouri Commission
held that as a factual matter there was mnot a substantial use of the

parking lot by the utility's custowers to permit its inclusion in
rate base. The Missouri Commission stated:

"The Commission is of the opinion that the customers'

. parking lot 1is not used by enough customers of the
conpany to justify the inclusion of the value of the
lot in the rate base. If the lot were generally
needed for the operation ¢f the general office build-
ing, the Commission might be inclined to include the
fair warket value of the land in the rate base as
used and useful property, but under the circumstances

it does not appear proper to do so." (30 P.U.R. (N.S.)
at p. 223.) , ‘
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The Kansas City case Hblds that parking can be incidental to public
utilicy activity and subject to regulation, but finds, as a wmatter

of fact, that the particular parking lot is not sufficiently
incidental to be Iincluded in rate base.

The woxrds of one of America's foremost jurists, spoken in

a different comtext, zre pertinent:

"Procedents drawn from the days of travel by stage
coach do not £it the conditions of travel today.

Tae principle . . . does not change, but the things
subject to the principle do change. They are
whatever the needs of life in a developing eiviliza-
tion require them to be." (Cardoza, J., MacPherson
v. Buiek Motor Co., 217 N.Y. 382, 391.)

We do not believe that in the year 1967 it can serioﬁsly be argued
that customer parking facilities adjacent to a rallroad station

are not “inéidental to the séfgty, comfort, or convenience ofythe
pefs&n beiﬁg transported” (Pub. Util. Code §208); are not part of
a "station" 'depot” "grounds" or "terminal fécilitieé" (Pub. Util.
Code §229); are mot '"facilities” or “service"” (Pub. Util. Code
86730, 761, 762); cannot be reasonably necessary to accoumodate
passengers (Pub. Util. Code §763) or by their location and use have
no effect on the safety of the pubdblic and the railroad's‘Custoﬁers,
passengers and employees;. (Pub. Util. Code.§768,) In fact, a 1963

report prepared by indépeﬁdenc consultants énd intzo@ucéd in

evidence by Soﬁ:hern Pacific in a previous Comg?ssion proceeding,

which was fquivediip evidence bereln, states:

2/ We do not meed to consider to what extent, if any, Southern
Pacific is "bound” by the contents:-of the independent consult-
ants' report introduced in another proceeding. The cited
portion of the report is evidence of .what is common knowledge,

the relationsbip of the automobile and parking to rail commmter
transportation. ‘
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"sdequate parking facilities at suburban stations
are an essentlal part of commute service. Commuters
who park at the station obviously have a car at .
thelr disposal, and they, therefore, usually have

a choice of commuting by car or by train. It is
important to accoumodate this group of commuters

znd to encourage their continued patronage of the
sexvice.”

Furtherwore, in Applieation No. 44396, filed by Scuthern Pacific on:
Apzril 30, 1962 Soutbern Pacific sought authority to discontinue its
existing stations and facilities of San Bruno and Lomita Park and
establish in their stead a new nonagency statior kmown as Sam Bruno.
Southern Pacific had permitted certain of its property'adjacent to
the two stations for which disconmtinuance was sought to be used for
coumter parking. The Commission,‘in'Decision No. 64166, authorized
the discontinuance of the two old stations and granted authority to
establish thc new one. The decision provided that "Acceptable ingress
and egress to the mew San Brumo station with adequate parkiog
facilities should be provided.” In conmnection with the establisbment
of the new station, the City of San Bruno leased from the City and
County of San Francisco some land adjacent to the new station for a
coumuter parking lot. Iﬁe.remainaer of the parking area is eh land
owned by Southern Paclific. Soﬁthern Pacific paid halflthe cost for
paving the entire commuter parking_area‘at the new stat;on; which
was approximately $1, 650. Thereafter, Seutﬁern‘?acffie leased for
commercial purposes the land ad;acent to the old stations formerly
used for commuter paxking. Decision No. 64166 and the actions of
Southern Pacific in catrying out the authority granted thereunder,
clearly indicote tbat parking is incidental to railroad commuter
service. ,

The Commission boldé'tbat, under the constitutiomal and
statutory provisions heretofore set forth, it has jurisdiction over

parking facilities at railroad stations, which are used to a

-22-
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sigonificant degree by customers of the railroad. (Southern Pacific
v. Public Util. Com., 41 Cal.2d 354; Atcbison, etec. Ry. Co. v.
Railroad Com., 209 Cal. 460 affirmed 1n Atcbison. T. & S.F. Ry. Co.
v. Railroad Com. of Calif., 283 U.S. 330; Coml. Communications v.
Public Util. Cowm., S50 Cal.2d 512.) By the foregoing we only hold

that the Commission has Jurisdiction over parking,facilities at

railroad stztions. We do not hold that such facilities or service
wmust be provided at all stations nor do we say to what degree they

must be provided at amy station. Resolution of such questions must

be accomplished in appropriate proceedings, such as the three com-

plaint matters here under comsideration. .

The foregoing discuséion relating to jurisd;ceion primarily
related to Southernm Pacific, a public utility and common carrier
concededly subject to :be Jjurisdiction of the Commission. The lease
between Card-Key and Southern ?acific, whieh was received in evidence,
as well as other evidence clearly indieates tbat Card-Key'was to
operate the Mountain View parking lot and evencually o:her parking
lots for the primary purpose of providing commmuter paxking for
Soutbern Pacific's patrons. Since customer parking et failroad
stations is subject to the jurisdiccioﬁ of the Commission Card-Key
is subject to the Commission's-jurisdiction as tbe agent of Southern
Pacific and independently, under Section 216(c) of the Public
Utilities Code, which provides as folloWS'

"When any person or corporation pexforms any service
or delivers any coumodity te any person, private
corporation, wmunicipality or other political sub-
division of the State, which in turn eitber directly
or indirectly, mediately or Ilmmediately, performs
such sexvice or delivexs such commodity to oxr for
the public ox some portion thereof, such person or
corporation is a public utility Subjeec to the '
jurisdiction, comtrel, and xegulation of the
commission and the provisions of this parz."
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'In additfon to the jurisdiction under tbe constitutional
and statutory provisions heretofore discussed, the Commission further
holds that it has jurisdiction over the subject matter of the

complainté for the following reasons. In Boynton v. Virginia, 364

U. S. 454, the United States Supreme Court held at pages 4S8-461,

as follows:

"...The Henderson case largely rested on Mitchell v.

Unteed States, supra, which pointed out that while .
the railroads might not be required by law to furmish
dining car facilities, yet 1if they did, substantial
equality of treatment of persons travelling under

like conditions could not be refused...."” :

* de kK ok K Kk %

"Respondent correctly points out, however, that,
whatever may be the facts, the evidence in this recoxd
does not skhow that the bus ¢ompany owns or actively
opzrates or dizxectly controls the bus texwinzl or che
restaurant in it. But the fact that §203(a)(19) says
thar the protections of the motor carrier provisions
of the Act extend to 'include' facilities so operated
or controlled by no means should be interpreted to
exempt motor carriers from their statutory duty under
§216(d) not to discriminate should they choose to
provide their interstate passengers with services
that are an integral paxt of transportation through
the use of facilities they neither own, control nor
operate. The protections afforded by the Act against
discriminatory transportation services are not so
narrowly limited. We have held that a rallroad cannot
escape I1ts statutory duty to treat its shippers alike
either by use of facilities it does not own ox by
contractual arrangement with the owner of those
facilities. '‘United States v. Baltiwore & Ohio R. Co.,
supra. And so here, without regard to contracts,
1< the bus carrier has volunteered to make terwinal
and restaurant facilities and services available to
its interstate passengers as a regular part of their
transportation, and the terminal and restaurant have
acquiesced and cooperated in this undertaking, the
terminal and restaurant zmust perform these sexvices
without discriminations prohibited by the Act. In
the performance of these sexvices under such condi-
tions the terminal and restaurant-stand in .the place

. of the bus company in the pexrformance of its trans-
portation obligations. Cf. Derrington v. Plummer,

240 F.2d 922, 925-926, cert. denied, 353 U. 5. 924."

The record clearly indicates, and Southern Pacific concedes,

that it permits its land adjacent to cextain of'icsfPenInsula.stations

26~
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to be used for commuter parking. Even if It doés not have a legal
Tequirement to provide parking, since it has undertaken fo do so the
Commission can inquire whether it Is discriminating_between'
wunicipalities in that which it has undertaken to do. (Boymton V.
Virginia, supra; Cal. Comstit., Art. XII, Sec. 21; Pub. Util. Code

§8453, 494, 532.) Card-Key, which operates the Mbﬁntain View Coumuter
Paxking lot, is subject to the jurisdiction of the Cowmission to
determine whether ic,isja party to any unlawful diécrimination.
(Boynton v. Virginia, supra, at pp. &50-61;) ‘

3

Status of the Peninsula Parkiﬁg Lots—

In cxder to préperly determine the mattexrs ralsed by the
three complaints, it is ﬁecessari to determine.the status of
Southern PacZfic's Peninsula parking lots. We must determine the
status of the Mountain View, Sunnyvale and San Carlos lots because
they are the subject matters of the complaints here under considera-
tion. We must comsider the status of the other Peninsula ldts in
dealing with the question of discrimination.

Southern Pacific contends that its property used for
commuter parking adjacent to iﬁs stations on the Peninsula is non-
utility property, which it can develop to its bigbe#t‘and best use.
Southern Pacific points to the absence of any tariff provision on
parking, the fact that some of the parking lots bave been leased to
cities and portions of other parking lots bave been leased to
commercial entexrprises, without approval of this Commission, o
support its contention that the property has a ﬁonutilicy status.

Southern Pacific also contends that it has not dedicated its parking

3/ Peninsula refers to the Sam Francisco Peninsula - from
San Francisco to San Jose. :
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lot property to public utility use, but merely "alléwed_paxking,on its

property in the vicinity of suburban stations when ﬁheﬁpropercy was
idle at the particular time and not being used for any‘ochez purpose.’’
Southern Pacific contends that there are not sufficient paxking spaces
in any of its parking lots to accommodate all of {ts commuter patrons,
so it could not have-held out a spot for eacbncommutér. Southern
Pacific contends that the parking areas are generally unimproved and
those that are surfaced were improved by cities and not Southern
Pacific. Southern Pacific.also argues that even if it has an obliga-
tion to furnish perking for patrons dealing with it, it has no
obligation to furnish all-day parking for éommncers-who use ics
sexvice for only a small portion of the day. Southern Pacific contends
that it is a function of the c¢ities to provide sui;@ble parking for
their inhabitants. Tbe complainant\citiés and the Commnters‘club
argue that the Perinsula parking lots bave been degicaced to ﬁublic
use, that Southern Pacific assumed the obligation Fo prévide a c¢ertain
amount of all-day commuter parking for its patrons and that the cities
and various commuters have relied upon the continued availability of .
these parking lots in planhing their affairs. The parties also refer
to their previous arguments on whether commuter parking is an
inéi#ental service or facility of a railroad, previbusly‘considered,
to support theilr views on dedication.

A public utility camnot be compelled to render a sexvice

or use its facilities where it has mot dedicated itself or its

facilities to do so. . (California Water & Telephome Co. v. Public

Utilities Comm., 52 Cal.2d 478.) However, we have previously beld,
in the discussion on Jurisdiction, that patron parking at existihg
stations is subject to the Commission's jurisdiction. Tbus, Southern

Pacific as a common caxrier and public utility could be-brdered to

26~
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take app:opriace action with respect to commuter parking under its
dedication of railroad service, gemerally, to the communities with
existing stations. Thc'orecisc question with which we now deal is
whether a specific dedication relating to commuter parking bas been
made. ~ |

The test to dc;zbmine whether facilities oxr service have
been dedicated to public utility use is whether there bas been a
holding out of the facility or service to the public or portion
thereof. (Yucaipa Water Co. No. 1 v. Public Util. Comm., 54 Cal.2d

823, 827; Comi. Communications v. Public Uril. Coﬁm., S50 Cal.2d 512,

523; Califozpiz Water & Telephone Co. v. Public Util. Comm., 51 Cal.2d

478, 494; S. Eiwards Associares v. Railroad Comm. 196 Cal. 62, 70;

Camp Rincon Recort Co. v. Eshlemsn, 172 Cal. 561, 563.) Dedication

way be found to exist by'implication. (rucaiga Water Co. No. 1 wv.

?ublic Ueil. Comm., supra; S. Edwards Associates v. Railroad Commt,
supra.) |

The record discloses, aod Soutbern Pacific does not
sexriously dispute, that since the advent of thc_automobile, Southexn
Pacific has permitted parking on unimproved land which ic owns
adjacent to its Peninsula sta:ions.é/ Southern Pacific does dispute
the character of the parking, claiming it to have been dooe under a
revocable license with no dedication involved. '

Prior to the three complaints bere under consideration, '
Southern Pacific bhad never posted on any of the unimproved areas
which Lt owmed adjacent to its Peninsula stacions, upon wbich 1t

permitted its commuter patrons ‘to park, any signs or notices which

indicated that the righé'to parkfﬁas subject to .any conditioﬁs or

4/ As indicated, there has’ never been parking at a few stations
because of physical iwpossibility or the lack of space when
constructed ‘




C. 8087, et al. bem

was- pursuant to a revocable licemse. Various commuters testified
that they examined and relied upon depot commuter parking facilities
before purchasing homes. Numerous coumuter witnesses testified that
they considered parki ngS/as part ¢of the coummmte service offered by
Southern Pacific. A member of the Sunnyvale City Council for 17

- years prioxr to the hearing testified that '"We 1Shnnyva1§7'have always

- £igﬁred on the Southern Pacific parking aﬁd‘13157;developing the

~ dovntown axrez.'” The actions of Mountain View city officials prior to
1959, seeking to have Southern ?acific improve the Mbupcain'View
commuter parking lot indicate that the city comsidered it é-permanent
'partiof the depot. The San Carlos leases, and the improvements and
maintepance of the parking lots thereunder, indicate that San Carles
considered the parking lots to be part of the‘depot.'

Southern Pacific contends that the absence of tariff
provisions xzelative to parking shows that no dedication has occurred.
It also axrgues that the leases to varilous cities and the leasing of
axeas adjacent to some Peninsula stations, without Commission.:

authorization under Section 851 of the Public Urilities Cdde,:ihdicace

that no dedication occurred. The Cities and Commuters Club contend

that the leases to the Cities are evidence of dedication.

Southern Pacific s chief rate representative, passenger
division, testified on’ cross-examination that 1t was Southern f
‘Pacific's policy to provide a seat for every commuter on the
-San Francisco-San Jose commute service, but admittcd that Southern

Pacific had.published.nothing in its Peninsula commute tariff about

5/ Some of these witnesses fndicated that it was "free" pa:king

* which they considered as part of the’ service offered This.
- point is hereinafter considered..
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r,

6/ |
this.” He also testified that it was Southern Pacific's policy to

provide clean traims which were equipped with rest roows, but there
was no provision in Southern Pacific's Peninsula commute tariff con~
cerning this policy. Since it agppears that practices dealing with
its sexrvice and facilities which are admittedly'doné by Sbu:hern
Pacific, or required by law, do not appear in its Peninsula commute
éaxiff, we‘believerlittle'weight should be given to the absence of 2
provision on parking.

Section 851 of the Public Utilities Code was amended in

1959 to exciude coumon carriers by railroad, imcluding Southern

Pacific, from the scope of its provisions. Prior to 1959, Southern
' Pacific was subject to the provisions of Sectiom 851. Section 851
as amended in 1551, but prior to 1959, provided:

"No public utility shall sell, lease, assign,

moxrtgage, or otherwise dispose of or enmcumber

th2 whole or any part of its railroad, street

rallroad, line, plant, system, or other property

necessary or useful in the performance of its

duties to the public, or any franchise or permit

or any xight thereunder, nor by any means whatso-

ever, directly or indirectly, merge or consolidate

its railroad, street rallxoad, lime, plant, system,

or other property, or franchises or pexrmits or

any- part thercof, with any other public utility,

without first having secured from the commission

.an order authorizing it so to do. Every such

sale, lease, assigpmenc,'morc%age, disposition,

eacumbrance, werger, or consolidation made other

toan in accordance with the order of the commissior

-authorizing it 13 void. 7The permission and approval

of the commission to the .exercise of a franchise or

permit under Article 1 of Chapter 5 of this part,

or the 'sale, lease, assignment, mortgage, or other ..

disposition or encumbrance of a franchise or permit/ ./
. ‘under this article shall not revive or validate T

‘any lapsed.or invalld francbise or permit, or

6/ This is also a statutory requirement under Section 2185 of the
' Civil Code which in part provides that: "A comwon‘carrier of
persons must provide every passenger with a seat.”
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enlarge or add to the powexrs or privileges contained

in the graot of any franchise or perwit, or waive

any forfeiture.

“Nothing in this section shall prevent the sale,

lease, encumbrance or other disposition by any

public utility of property which is not necessary

or useful in the performance of its duties to the

public, and any disposition of property by a public

utility shall be conclusively presumed to be of

pzoperty which is not useful or necessery in the

performance of its duties to the public, as to any

puzcaaseyr, lessee or encumbrancer dealing with such

property inm good faith for value." |

The recoxrd discloses that for a period of years, commencing
in at least 1936, Southern Pacific leased parking lot areas adjacent
to its Peninsula depots to the various cities in which the depots
were located. These leases provided for a nominal rental and tbat
the city would surface and maintain the lot. Most of the leases
provided that the city would be liable for any increased taxes or
assessments because of improvements. Some lcases provide that the
city is liable for all taxes and assessments attributed{to the leased
paxking lot. Leases or modifications thereof were executed between
Southern Pacific and the various cities as follows: Burlingame -
1937, 1939, 1950, 1951; Belwont - 1951, 1963; Menlo Park - 1946, 1955,
1964; Palo Alte - 1939, 1940, 1949; Redwood City - 1943, 1944 and
San Mateo - 1936, 1938, 1940, 1944, 1950, 1952, 1958. Not all of
these leases are presently in effect.

As indicated, the leases between Southern Pacific and
the various Peninsula cities go back as far as 1936. It is c¢lear
that the puxposé of the leases was to shift to the cities the cost
of surfacing and maintaining the parking lots and to-provide‘tbat
Southern Facific be reimbutsed‘fo: any taxes or assessments for the
properties. Although the leases provide for termination, usually
on thirty days' notice, there i{s no suggestion that if they were

terminated, the properties would be used for other thaﬁ paxking_lot
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purposes. The Menlo Park lease of September 30, 1955 and the
San Mateo lease of May 19, 1958 require the cities to post the
following notice on the parking lots involved: |

"NOTICE

THIS PROPERTY IS LEASED FROM SOUTHERN PACIFIC

CCMPANY. VEHICLES PARKED ON THIS PROPERTY WILL

BE AT THE SOLE RISK OF THE OWNER OR OPERAIOR

TYEREOF. SCUTHERN PACIFIC COMPANY WILL NOT BE

RLSZONSIBLE FOR THEFT OF OR LOSS OR DAMAGE IC

VEHICLES OR CONTENTS FROM ANY CAUSE." :
Nothing is said about the use of the parking facilities being
temporary and subject to other commexcial uses by Southern Pacific.

Prior to the proceedings here under consideration,
Southern Pacific never attempted to withdraw any significant amount
of its commuter parking area frow use without7first“arranging for
other equivalent coumuter parking facilities.” The San Bruno |
proceeding illustrates this point. This shows a recognition on the
part of Southexn Pacific that it could not withdraw its parking
areas{withéut~mdk£ng sultable provisions-for commiter parking at
the depot involved.

None of the parking lot leases heretofore mentioned was

authorized or disapproved by the Coﬁmission~becausehnone was’suB-

mitted to it. This is the first proceeding in which the Commission's
jurisdiction over and gtacus of the Peninsula coumuter parking lots.

has been put at issue.” We construe the failure to submit the leases,

7/ There is evidence that parﬁs of some land leased by Southern
Pacific for commercial purposes had been used for commuter

parking. However, the amount of parking lot area involved
was small. -

8/ 1In tbe San Brumo case (D. 61466), Southern Pacific submitted to
the jurlsdiction of the Commission with respect to parking.
See, Golden Gate Scenic S$.S. Lines v. Public Util. Coum., 57
Cal.2d 373, 377, footnote 2. ,
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prior to 1959, as a lack of recognition cf the legal comsequences
of the condﬁct, heretofore set forth, by Southern Pacific Company
for many years. If we £ind that the commuter parking lots wexe
dedicated to public use, such holding would not affect any lease
wmade prior to 1959. We are of the opinion that in the absence of
a prior Commission holdirg on the status of these lots any lessee
would be a "’essee...in good faith for value" so that these
transactions would bave fiuality.

The Commission £inds that Southern Pacific has held out
to the public or portions thereof that Southern Pacific's patroms,
Including coumuter patrons, could use land owned by Southerm Paclific
and adjacent to its Peninsula stations, where such land was available,
for parking. It is not here necessary to define specifically cbe
property so dedicated. Furthermore, we recognize that sowe property,
previously held out for parking, may have subsequently been put to
other uses and these changes in use may not now be questioned. While
we £ind that Southern Pacific has dedicated>certain properxty for
patron and commuter parking use we rejecﬁ the contention made by the
cities and Commuters Club that the parking areas were dedicated to
free parking in perpetuity. This proposition is contrary to common
sense and to so hold would be a violation of due process and

constitute confiscation. (Lyon & Hoag v. Railroad Comm., 183 Cal.

145; Smyth v. Ames, 169 U.S. 466, 546; Miller v. Réilroad Comﬁ.,

9 Cal.2d 190, 201; The Minnesota Rate Cases, 230 U.S. 352, 41-'4-15,'
,433'34 Cfa, Power Coum'n.'v. Hope Gas Co., 320 U.S. 591 602

" The term free parking is, of course, an overstmplification. .
To the extent taxes and assessments may be levied, maintenance

necessary or improvements made, there are expenses attributable to

the parking lots. As indicéted, and hereinafter discussed at length,
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Southexn Pacific, itself; did not significantly improve, by surfacing,
any of the dedicated parking lot areas. In ecarliex years taxes and
assessments were nozinal. There were no maintenance costs. The
awounts were relatively small and were absoxbed in the géneral
expenses of Southexrn Pacific. However, some of the-Peninéula parking
lot land has apprecilated in value and some has become subjécc‘co
curreﬁc aséessmen:s. The estimated taxes forx 1964-65~onhthe parking
lots here involved are: San Carlos $5,937, Sunnyvale $3,881 and
Mountain View $2,399. Southern Pacific is at least entitled to
recoup ﬁhese expenses.9 Furtbefmore, Soutbern Pacifig does not have.
to allow the dedicated parking lot areas to lie unimproved. To the
extent it {mpzoves, or causes these areas to be improved; and to the
extent it incurs maintenance’costs, these expenses may aléb be
recouped.

Since the Comm;ssion holds that Southern Pacific may recoup
at least the costs and expenses aﬁtributed to station parking lots,
the next question presented is how they are to be recouped. The
Commission finds that the only fair, just and equitable wﬁy for
Southern Pacific to recoup.the-éxpenses attributable”co«taxes and
assessments and costs of suffaciﬁg,and maintaicing its Peninmsula
station parking lots is by levying parking fees on those using the

lots. It has heretofbre"been'set forth that there are not enough

spaces at any of the Peninsula station parking lots £o accoumodate

9/ Southern Pacific contends that, assuming the parking lots to be
dedicated to public utility use, it is entitled to earn a
reasonable rate of return on the value of each lot. It is not
necessary herein, and the Commission does not pass upon the
point of how parking lot rates should be calculated. Sece,
Power Comm’'n. v. Hope Gas Co., supra, 320 U.S. 591, 60Z.
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all of Southerm Pacific's commuter patrons. For example, there are
241 spaces for an average of 866 dally commters in Mountain View,
171 spaces for an average of 1,039 daily commuters in Sunnyvale and
234 spaces for an average of'742 daily commuters imo San Carxrlos. As

a practical matter, the commters embarking on early traias get the

limited nuwber of parking spaces. The overall ratio of parking spaces

to commuters at Peminsula statioms L5 24 percent.” It would be
wanifestly uniust and unfair £o the overwhelwing number of coﬁmuters,
for whom no statiom parking ié available, to maske them paj‘for the
expenses of station parking. Other reasons also support this con-
clusion.

The record discloses that while the Soutbern Pacific
Peninsula station parking lots are prima;ily used by commuters, they
are 3lso used by others. Southern Pacific introduced in evidence a
three~day suzvey taken at the three San Caxlos'paxking lots. The
survey disclosed that 85 percent of the persons.parking.dn the lots
' embarked'on Southern Pacific commute trains. Eight pexcent used the
‘1ot5-to park and then used the service of Westexn Greyhound Lines.
Four percent used the lots as a point to patk and form car pools apd
drove off in vehicles. Three percent used the lots to park and then
embarked on the local bus line. There is other evidence to‘sppporc
the conclusion that a certéin percentage of noqcomputers,'noc other-
© wise patrons of Southern Pacific use the parkiné lots adjacenc to
Soutﬁern Pacific's Peninsui& stations._ Witbout an identificacion
and policing system, which would. entail additional expense, cbis

noncustomer parking cannot -be prevented. Cleaxly, Southern Pacific

10/ Even 1if stations baving wo Southern Pacific station parking

Yere eltminated from the ratio, it would not be appreciably
ower.
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commmitexs gemerally should not be saddled with any cost for paxking
by persoms who are not even patrons of Southern Pacific. This again
leads us to the conclusion that the costs of the pafking-ldts should
be borme by the users.

The record also indicates that Southern Pacific competes
with Western Greyhound Lines for commuter txaffic on the Peninsula,
and that Greyhound does not provide commuter parking space at any
of its Peninsula depots. It would have a detrimental.effect on
Southern Pacific's Peninsula commute operations to require Southern
Paclfic’s pascengers, generally, to support parking facilities for
a limited number of commuters while Greyhound provides no paxkipg
facilicies ard {ts patrons would not be required to'concribute-any

part of their fare as an increment for parking.

The Complaints

We bave considered the questions of jurisdiction and status
of the Penimsula parking lots. Before we turn to the éomplaints of\
the three cities here involved to see what, if any, relief they may
be entitled to, we must look to the géneral siCuation of tbe‘Soﬁthern
Pacific Peninsula parking‘lots. If, for example, taxes and assess-
ments on the unimproved Southern Pacific statiom parking lot in City
"X" are less than $100 per year, whereas the taxes and assessments
on the unimproved parking lot in Citya"Y“ are $5,000 per year; it is
not unlawful discrimination for Southern Pacific to permit free

parking in City "X" and‘charge patrons a fee to park in City "Y".

The record shows that Southern Pacific has itself never
. wmade more than substantially unimproved land available for commter
parking. it has consistently shifted to others the costs of paving
and maintaining lots and payment of taxes and assessments thereon.

In some cases {t bas induced cities themselves to prdvide-some of
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the land for commuter parking. In the case of San Bruno, Southern
Pacific did contzibute $1,650 toward paving the parking area adjacent
to the mew station. Paxt of the new pa:kingalot is not on Southern
Paclfic property. However, as a result of tha%_transaction, Southern
Pacific was able to wi;hdraw the old parkiﬁg afea from public utility
use and devote it to a commercial ome. Ve cemnot £ind, in the

San Brﬁno't:ansaction, any indication of any commitment by Southern
Pacific to pzy for all or part of the development of coummuter parking
lots by cities. Where Southern Pacific bas permitted a cicy to

take over, improve and maintain and pay the costs of taxes and
assessments on a parking lot, the costs are being defrayed by someone

‘other than Southern Pacific. When these costs are not paid by others,

but by Southern Pacific, it is not unlawful discrimination for

Southern Pacific to recoup them.

The Mbuntain View Complaint

Preliminarily, we note that Mountain View, in ics complaint
did not allege any specific parking lot area to have been dedicated
to public utlility use. The complaint does allege that the land
leased to Card-Key, for which fees are charged, is the subject mattgr
of the complaint. The land is adequately described in the record,
and even 1f it be assumed that the complaint contained an insufficient
description,. the insufficiency was cured by proof at the hearing.
The Card-Key lot is the only Southern Pacific propercy 1n Mountain
View alleged to be dedicated to public ucility paxking purposes and
Mountain View did not a:tempt to produce evidence with respect to any
other property. We only consider the complaint with respect to the
Card-Key paxking lot. |

11/ Exhibit 1, the stipulation between Caxd-Key, Southern Pacific

and Mount2in View contains a description of the land as does
Exbibic 86.
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The Mountain View complaint raises the question of
discximination because of pay pafking. No question is raised about
the reasonableness of the rates presently charged by Card-Key, and
the Presiding Examiner correctly did not receive any evidence dealing
solely with the feasonableness of those rates. The issue raised is
whether the iﬁscituting,of a pay parking lot at Mbuﬁcain~View
constitutes ciceriaination as to Mountain View and thoée Southern
Pacific patrons using the Mbﬁn;ain View station. ‘

The record discloses that the Mountain View depot is thé
only one on tiae Peninsula which has a pay parking lot. There is a
- pay parking lot on Southern Pacific land adjacent te its San Framcisco
depot. Southerm Pacific's lease with Redwood City permics'inscalla-
tion of meters by the city in the parking area leased to it.

It has previously been shown that, except for San Bruno
which is distinguishable, Southern Pacific itself has not paved and
wmaintained any of the Peninsula depot parking lots. All the improved
depot commuter parking lots were surfaced and a&e maintained by the
cities in which they are located. They were not improved at any
expense to Southern Pacific and the cost of maintenance is not paid
for by Southern Pacific. Thus, the failufe‘of Southern Pacific to
provide a paved parking lot with maintenance would not comstitute
discrimination as to Mountain View and the patroms using the depot
there. Howéver, Southern Facific éid:through Card-Key, as it had a
right to do, surface the Mountain View depo:'parkiﬁg‘loc. ‘Purtherwmore,
for some period prior to l9S9 Mountain View had been pressing Sbtthern
Pacific to do this. The record discloses that Caxrd-Key's capital
investment in the lot was $18,451.17. Card-Key or Soutbern Pacific

has the right to at least recoup the operating expenses and over a

petiod.of time attewpt to recoup the capital invested in surfacing
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and improving the lot. This could be dome by charging a parking fee.

Furébermore; in 1964, Southern Pacific offered to let Mountain View
také over the lot on substantially the same texms as other Peninsula
cities bhaving improved depot parking lotsjag/ Mountain View refused
to do so;lé/_ The Commiszion canmmot, on this record, find that
Mountain View or the patrons using the Southerm Pzacific depo; there
have been unlawfully discriminated zzainst by Southernm Pacific ox
Card-Key or hzve been subjected to any unjust, unreasonsble or iml
proper practices by Southern Pacific or Card-Key. Mountzin View is
entitled to no rellef in this proceeding.

The Sunayvale Complaint

The-Sunnyvale complaint involves Southern Pacific's closing,
to coumutexr parking, of 2 specified a:ea‘adjacen: to {ts Sunnyvale
depot. ‘Ihe Commission finds that this area has been dediéated to
public utility purposes 2s one of the areas previously referxred to.
We £ind, on the evidence heretofore set forth, that it is necessary
for Southern Pacific to rezsonably and adequately meet its pubiié
requirements for service to rzopen and continue in operation the

closed Sunnyvale commuter parking lot. The closing of the lot was

12/ In Mountain View, since the lot was already surfaced and
improved, instead of beilng required to pave and improve it,
Mountain View was asked to reimburse Card-Key for the current
cutstanding investment on the money expended for fmproving it.

Perhaps tae refuszal mar be expleined by Exhibit 3, a lettex
from the City of Los Altos which indicates that approximately
one-third of the commuters using the Mountain View depot axe
residents of Los Alzos and Exbidbit 8, a survey conducted by
the Mouvataln View Chicf of Police which Indicated that on
February 27, 1564, oI the cars uscing the Card-Key lot and
surrounding stxeets ¢nly 35 perzent were zegistered to owners
residing in Mounzain View, wnezeas £5 perczent were regiszered
to noz=reslients of Movntain View. '
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unJLst unreasonable and f{aproper act by Southern Pacific and -the
closxng has resulted in Inadequate and insufficient facilities at the
~ Sunnyvale depot.

The Commission will order the reopeming of the Sumnyvale
coumuter parking lot. The texms ﬁnder which it is operated must, on
this record, be left to the paxties involved, subject to appropriate
proceedings before this Commission within the scope of its jurisdic-
tion. In this connection, we observe that the fact that the property
of a public utility has been included in a paiking assesswent district
does not entitle the utility to withdraw from public use property
previously dedicated to pa:king for its patrons. On the other hand,
we bave herezofore indicated that a utility has the right to xrecoup
taxes and assessment fees levied against its dedicated parking lot
facilities 2s well as the costs of maintenance and, err a period of

time, attempt o recoup woney expended for capital improvements.

The San Carlos Complaint

| The San Carlosvcomplain:'is against the termination of
leases for three specified parking lots leased by Southern Pacific

to the city and developed and maintained by the city under the leases,

and the §27eatened withdrawal of ome of the parking lots for. commuter

parking.”

The Commission £inds that the three Sanm Carlos parking lots

have been dedicated to public utilicty purposes as ome of the areas

previously referred to.
The Commission has no jurisdiction over the termination of

the leases as such. As long as the lots are continued in operation

14/ At the time of the hearing San Carlos was still operating and
maintaining the three lots which were being used for coumuter
parking. .
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as commuter parking lots, without discrimination against San Carlos
oxr Southern Pacific patrons using the depot in that city, the
Commission cannot require Southern Pacific to lease the lots to the
L/ Southern Pacific may operate and maintain the lots if it

chooses., Questions relating to the manner of operations can be raised
in appropriate proceedings before this Commission. |

The Commission does have jurisdiction to inquire into the
threatened witihdrawal of one parking lot for commuter parking.‘,Wé
. f£ind, on the evidence heretofore set forth, that it is necessary for
Sbucbern Pacific to reascnably and adequately meet its public require-
ments for service to continue in operation its three commmuter parking
lots adjacent to its San Carlos depot. Withdrawing the use of any
of these lots for commuter parking would constitute an unjust,
unrecasonable and improper act by Southern Pacific and result in
inadequate ard insufficient facilities at its San Carlos depot.

1f Southern Pacific desires to use any of ité San Carlos
commutex parking lot area it must, in an appropriate proceeding before

the Comm{ssion, indicate that substitute parking facilities bave been

provided or that there is no longer any public nmeed for the particular

area.

Other Matters

The cities presented evidence to support a comtention that
some of the land upon which the depots in the complaining cities are

located was conveyed to Southern Pacific by deeds which contained

15/ The Commission would have jurisdiction over leases if there were
a problem of discrimination. For example, if a railroad leased
passenger paxking lots to eight cities on substantially similar
terns and refused, foxr no valid reasom, to execute a similar
lease with 2 ninth: city.
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restrictions on the use thereof, and that the eliminmation of or charge
for commutex parking might contravene these deeds. ‘Sou;hern Pacific
introduced contrary ecvidence to support its concentionvthat it owns
all of the land in queztion in feelstmple. The Commission bas not
considered thfs point in determining these complaints. None of the
provisions of aay of the deeds involved, if relevant, is for the
benefit of the public generally or any portion thereof. If there

ié a question, 1f is a private matter between the grantoxrs or thelr
heirs, successors or assigns and Soutbern-Pacific. No other points_
require discusclion. Tbe Commission makes the fdllowing findings of

. fact and comclusions of law. -

Fin&ings of Taet
.'1. éoutﬁern Pacific Company 1is a r&ilroad corporation as
defined in Section 230 of the Public Utiliries Code.

2; Southern Pacific has never published in its Peninsula
sexvice tariff (Local Passenger Taxiff D-No. 10) or any other taxiff
any provisicns dezling with paxking for its patroms. |

3. Southern Pacific has a policy, and is required by law, to
provide a seat for each passenger but has never published any
provision dealing'with this policy and requirement in its Perinsula
sexvice tariff (Local Passenger Tariff D-No. 10).

4. Southern Pacific bas a policy to provide clean traius
equipped with rest rooms but has never published any provisions
dealing with this policy in its Peninsula service tariff (Local
Passenger Tariff D-No. 10).

5. Since the advent of the automobile Southern Pacific has
permitted parking by its patroms, including commuters, on unimproved

property which it owns adjacent to its Peninsula statioms, where

there was such property adjacent to a statiom.

A
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6. Prior to the £iling of the three complaints here involved,

Southérn Paeific had never posted on apy of the unimproved areas
which it owned zdiacent to its Peminsula stations, upon which it
permitted its commater patroms to park, any signs or motices which
indicated that tae right to park was Subject to any conditions ox was
pursuant to a zevocable license. |

7. Some coummuters using the service.of Southern Paqific
examined and relied upon Southern Pacific depot commuter parking
facilities before purchasing the homes in which tbey_ﬁresently reside.

8. Numerous cowxcters using the sérvice of Southern Pacific
have been and are under the impression and believe that the use of
Southern Pacific depot parking lots, on a "first come first sexve"
basis, 1s a part of the rzilroad commute:éervice offered’by‘sdgthern
Pacifid. |

9. Officials of the Cities of Mountain View, Sunnyvalé and
San Carlos considered the parking areas owned by Southern Pacific
adjacent to its depots in their cities and used by'commuter patrons
of Southern Pacific for parking as permanent parking facilities
within their cities. |

10. For a period of years, commencing in at least 1936,
Southern Pacific leased parking lot areas which it owned and which
were adjacent to its depots in some Peninsula cities to the cities
in which the depots were located. These leases provided for a ndminal
rental and that the c¢city would suxface and wmaintain the lot. Most of
the leases provided that the city‘would‘be liable for any increased
taxes or assesswents because of improvements. Some leases provide
that the city is iiable for all taxes and assessments attributed to
the leased parking lot. The purpése of thesec leases was to shift from

Southern Pacific to the cities Involved the cost of surfacing ahd.

~42-




C. 8087, et al. bem

naintaining the parking lots and, where applicable, provide that
Southerm Pacific be xeimbursed for taxes and assessments levied om |
the parking lots.

11. Southern Pacific held out to the public or portions thereof
that ité patrons, including cormuter patrons, could ﬁse the land
owned by it adjacent to its Peninsula stations, where available, for
parking. |

12. Southern Pacific held out to the public or portions thereof
- the area which it owns adjaéent to its stationm in Mountain View,
wore particularly deseribed fim Exhibits 1 and 86, as an avea which
Southern Pacific patroms, inecluding commuters, could use for parking.

13. Southern Pacific held out to the public ox portions thereof
the area whicb it owns adj;cent to 1ts station In Sunnyvale, more
partiéularly‘described in ﬁxhibit A attached to the complaint in
~Case No. 8188, 2s an area which Southern Pacific patroms, including
commuters, could use fox parking; | |

14. Southern Pacific held out to the public or portions thereof
the areas which it owns acdjacent to its stzation in San Carios, more
particularly described in Exhibits A and B attached to the complaint
in Case No. 8204, as areas which Southern Pacific patroms, including

coumuters, could use for parking.

15. The following table indicates the average number of daily

) commuters, using Southezrn Pacific's'commute service between

San Francisco-aﬁd San Jose Iin October of 1965, the number ¢f parking
spaces on property owned by Southern Pacific adjacenﬁ to its Peninsula
stations, Including property leased to cities for parking purposes

- and the ratio of parking spaces o commuters at the various stations:
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Average No. of
One-Way Parking Spaces
Northbound & on Southern
Southbound Pacific Property, Ratio
Daily Commuters Imcluding Property Spaces to
Station (October, 1965) Leased to Cities - Commuters

San Jose . 1,136 335 T29%
College Park : 192 0 0%:
Santa Clara ‘ 599 103 ' 177%
Sunnyvale. | 1,039 0(1713* | oclezg*
Mountain View 866 0(24)) %* 0(287,) %%
Castro - - 66 0 0%,
California Avenue : 943 282 307
Palo Alto . ‘ 757 341 457
Menlo Park ’ 682 227 33% -
Atherton - 553 129 23%
Redwood City . 1,047 300 29%
San Carlos ‘ 742 234 327%"
Belmont 513 136 27%
‘Hillsdale 774 70 9%
Haywaxrd Park - 313 \ , 0%
San Mateo- 818 : S - 2%
‘Burlingame ' 645 5%
Broadway : - 400 , 247,

. Millbrae . 628 . 117
San Bruno _ .. 455 22 - 27%:
South San Francisco - 295 : - 457
Butler Road 14 1 ; 0%
Bayshore = 155 0%
Paul Avenue 92 0%
23xrd Street 160 | - 0%

13,884 L 2,974  21%
- (3,386) (24%)

% Prior to closure of the lot.

Fk CardJKey 25¢ lot.

16. The taxes on the Mountain View parking lot for the 1964-65
tax year were approximately $2 399.

17. The taxes on the Sunnyvale parking lot for the 1964-65 tax
year were approxiwmately $3,881.

18. The taxes on the San Carlos parking lots for the 1964-65
tax year were $5,937. ‘ )

19. Southerh Pacific, or a lessee thereof, is entitled to at

least recoup taxes and assessments attributed to station parking lots,

bl
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costs‘of maintenance of these lots, énd attenpt over a period ¢of years
to xecoup the costs of surfacing and improving these lots.

20. The overwhelming majority of persons wbo park on the parking
lots which Southern Pacifife owns adjacent to its stations are patroms
of Southern Pacific, but there are persons who park on these lots who
are not patrons of Southern Pacific or who do pot use the serxrvice of
Southern Pacific while so paxked.

21l. There are not sufficient parking spaces on the Southe:n‘
Pa¢i£i¢ parking lots adjacent to its Peninsula stations to permit
pa?king on these lots by all the commuters at all the stations or
ali the commuters at any station.

22. Soutnera Pacific competes for passenger cémmute traffic
on the Peninsula with Western Greyhound Lines. Gre;hound does not
provide space for commuter parking adjacent to its.Peninsula depots.
No part of the fare paid by Greyhound patroms contributes to expenses
for Peninsula commuﬁer parking.

23. It would be unjust, inequitable, unfair and discriminatoxy
to permit Southern Pacific, or a lessee thereof, to recoup taxes aﬁd
assessments attributed to station parking lots, cosﬁs of maintenance;
costs of surfacing and {umprovements and othex ambunts which may be
allowable from Southern Pacific patrons genmerally.

24. Taxes, assessments attributed to Southern Pacific station
parking lots, costs of maintenance, costs of surfacing and improve-

~wments and other amounts which may be allowable should be recouped by

Sbutbern Pacific, or a lessee thereof, from the users of the station

parking lots.
25. Except fér the case of San Bruno, Southern Pacific itéelf
bas never substantially improved or surfaced the parking lots which

it owns adjacent to its Peninsula stations. The improvements to
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Peninsula station parking lots, except in the case of San Brumo and
the Caxrd-Key lot ia Mountain View, bave been made by cities which
were operating the lots under leases from Soutberp Pacific.

26. Southexn Pacific filed Application No. 44396 with this
Commission oz April 30, 1962. In tbe application Southern Pacific
sought authozity to discontinue its stations and facilities designated
as San Bruno and Lomita Park and establish.in theixr stéad'a new
nonagency station known as San Brumo. Southern Paéifié'had,permitced
certain of its property adjacent to the two stacioﬁs\for‘which dis-
continuance was sought to be used for commuter parking. In Decision
No. 64166, catered on August 28, 1962, Southern Pacific was authorized
to discontinue the two old stations and authority was granted to
establish the ncw ome. Decision No. 64116 provided that "Acceptable
ingress and egress to the new San Bruno st#cion with adequate pérking
facilities sbouldtbe provided.” In connection with the establishment
of the new station, the City of Sam Brumo leased from the City and
County of San Francisco some land adjacent to the new station for a
commuter parking lot. The remainder of the commuter parking area is
owned“by Southern Pacific. Southern Pacific paid haif the cost of
paving the entire commmter parking area at the new statiom, which was
approximately $1,650. 'Thereaftgr, Southern‘?acific leased for
commercial purposes the land formerly used for commutex parking
adjacent to the old stationms.

27. Prioxr to 1959, the condition of the urndmproved parking area

adjacent to the Mountain View depot was bad. The area bad many

chuckholes and was littered with debris. During the winter,  poxtions

of the lot weré unusablé;
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28. TFor many years prior to' 1959, Southern Pacific permitted
its commute customers to park all dey without charge on unimproved
land owﬁed by Southern Pacific adjacent to its Mountain View depot.

29. Pzioxr to 1959, Mountain View'actemptedlto get Soutberm
Pacific to improve the pa:kihg lot area. Numerous meetings were beld
between rep:esentativesfof'M@untggn_View and Southern Pacificlin
connection with the Mountain V147 parking lot situation. At some
point in the negotiations Southern Pacific represeﬁted‘co Mountain
View that it was planniag to establish péy parking on numerous lots
throughout its system; that Southern Pacific proposed'co institute
pay parking 22 the Mountain View depot and that if'paj parking were
instituted the condition and maintenance of the parking lot would be
improved. In the light of these representations, Mountain View
g:anted a3 use permit’for the construction and operation of a‘pay
parking lot.

On April 21, 1959, Southern Pécific entered into a lease:
with Card-Key. The lease was for a term of five years commencing
May 27, 1959. It provided in part that Card-Key would, at its own
expense, f£ill, grade and pave the Mountain View depot parking area
and install automatic coin and card operated toll gates thereon. The
lease required Card-Key to pay all taxes and assessments om the leased
property. It provided that the gross receipts from paxkihg.shogld be
applied first, to Card-Key's operating expenses; second; to iﬁtérest
on Card-Key's investment; third, to cover reimbursement to Souchérn
Pacific for taxes and fourth, to amortize Card-Key's‘investment for
improvements. The lease provided that after Card-Key's investument

“was fully amortized the gross revenmue should be divided, after first

deducting Card~Key's opexating expenses and taxes paid by Southern

Pacific, 70 pexcent to Southern Pacific and 30 percent to Cardfxey.

A
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The lease also provided that Card-Key would charge for parking 25
cents pex day or $4.00 per month, and that any changes in parking
fees required the consent of Southexm Pacific.

30. Coxdé-Key origimally chaxrged foxr parking at the rate of $4.00
per month per car ox 25 cents per car pex day. In December of 1963,
Card-Key discontinued the moﬁthly $4.00 per cér réte‘and‘has since
that time charged’ZS:cents per caxr per day for parking at-thé'_
Mbdntain View lot.

31, Tbé_Mbuntain View station paﬁking lot is the only lot owned
by Southern Pacific on the Peninsula at which commuters using Southern
Pacific commute service wust pay to park. Southern Pacific bas 2
pay parkingvlot.on'its property adjacent to its San Francisco statiom,
and Southern Paclfic patroas, including coumuters, musﬁ pay to park
thereon. H

32. The following is a recapitulation of Card-Key's operations
undexr the lease of the Mountain View paxking lot froﬁ July 1, 1959
to July 31, 1965:

Total Receipts | $35,933.90

Toes} Qrezactos Bvenses  920,950.00

Capital Investument 4,758.22
Total Tax Reimbursement _

to Southern Pacific 11,577.05
Total Amount Applied

to Capital Investment ' 8,943.75

Total Losses 295.12

, $36,229.02 $36,229.02
Capital Investment $18,451.17
Less Axmount Applied 8,943.75
Capital Investment Balance $ 9,507.42

33. On February 17, 1964, Southern Pacific sent a letter to
Mountain View proposing to eliminate the parking fee at the Mountain
View depot under the following comditions: (1) Mountain View would
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reimburse Card-Key for its current outstanding investment in improve-
ments, which was stated to be approximately $14,000 on that date;
(2) Mbuntaiﬁ View would be given a l0-year lease on the parking lot
at a rental equal to Southern Pacific's city taxes upon the leased
area. The taxes at that time were said to be $368 per annum; (35
Southern Pacific would resexve the right to terminate the lease om
60 days' notice. However, 1if the lease were terminated prior‘to the
expiration of 10 years, Mountzin View would be reimbursed for its
unamortized balance based on a write-off of 10 years; (4) Mountain
View would besxr the expense of maintaining and policing the paxking
lot. Mountain View rejected the Southern Pacific offer.

34. There has been no unlawful discrimination by Southern Pacific
ox Card-Key against Mountain View or Southern Pacific patrons using

its depot at Moumtain View nor bave Mountain View or such patrons been

subjected to any unjust, unreasonable or improper practices by Southemm

Pacific or Card-Key.

35. For'many‘yeaxs prioxr to 1965, Southern Pacific permit;ed‘
1ts commute customers to park witbout charge in the area adjace#t to
4ts Sumnyvale depot as set forth in Exhibit A attached to the complaint
in Case No. 8188. This parking,a;ea béd been in poor condition for
many years prlor to 1965.

36. The Southern Pacific Sunnyvale depot is located in the
downtown district of that city. On Janmary 5, 1954, Sumnyvale, by
oxdinance, formed an off-street parking district kmown as District 1.
The Sunnyvale commuter parking lot was not included within the
boundaries of District 1. On JanuaxyIIQ, 1957, other property,
_,including the commuter parking lot and other property owneé by
Southern Pacific was includgd in District 1. Onm Januaxy 14, 1958,

another off-street parking district was formed. It is known as .

~49~




C. 8087, et al. bem

District 2 and includes all the property in District 1. On Junpe 16,

1964, a third off-street pa:king distzict was formed known as
Disctict 3. District 3 includes 21l the property im Districts 1 and
2. The total investmert iIn parking district 10:5 and iﬁprovements
for'thé'three districts from January 5, 1954 to June 30i 1965 was
33,060,613.56. The total awount of ad valorem assessuments paid by
the tﬁree élstricts from January S5, 1954 to Jume 30, 1965 was |
$973,419.52. The total amount paid by Southern Pacific in ad valorenm
assessments to the three districts from January 5, 1954 to Jﬁne 30,
1955 was $19,840.

37. On June 21, 1965, Southern Pacific erccted physical barriers
axound the paxhking lot and prevented its use by commuters.

38. For at least ten years prior to the closing of the Southern
Pacific Sunnyvale commuter parking lot Southern Pacific and Sunmyvale
had been negotiating over the improvement of the parking lot. Some
of the proposals contemplated the charging of a fee for parking on
the lot after it was improved. At onme point the Sunnyvale planning
staff, as part of an overall proposal, indicated it would recommend
to the City Council the imposition of a parking fee if Sunnyvale
were to take éver the lot in accordance with the proposal. The
negotiations broke down wbén Sunnyvale rejected a Southern Pacific
proposal to lease it the lot for a period of five years, with no
provision for remewal, at a rental of $550 per month plus reimburse-
ment to Southern Pacific for all taxes and ad valorem parking district
assessments. | | |

39. At one time Sumnyvale installed parking meters for oﬁ-street
and off-street parking within the boundaries of Parking Diétricts 1
and 2 (District 2 was not in existence during this period) but the

merexs were removed on Novewber 16, 1960. The reason for :embvai was
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the petition of local merchants asking that the meters be removed so
that the area could be competitive with regional shopping centers,
which did not charge for parking. Prior to the closure of the
Southexrn Pacific Sunnyvale commuter parking area Districts 1, 2 and

3 provided spaces for two types of free parking: spaces were
designéced for 30-minute parking and 3¥hour parking. No provision
was made for all-day parking. On July 1, 1965, after the closing

of the Southern Pacific parking lot, the Districts designatedlcertain
areas for Zl-hour a day parking and instituted a2 parking permit system
for parking ia these arcas. The charge for a parking permit is $5.00
per month and permits are sold for periods of two months.

40. It is necessaﬁy for Southern Pacific to reasonably and
adequately meet ito pubiic requirements for service at Sunnyvale,
Califormnla, to reopen and concinue in operation its Sunnyvale station
commuter parkiﬂg lot.

41. The closing by Southexrn Pacific of its Sunnyvale station
coumater parking lot was an unjust, unreasonable and improper act
by Southern Pacific and has resulted in inadeqpate and insufficient
facilities at the Sunnyvale station. -

42. Prior to 1939, Southern Pacific's commuter customexrs using
its San Carlos depot parked their cars on unimproved property
belonging to Southern Pacific adjacent to the depot. On March 21,
1939, Southern Pacific entered into a lease with San Carlos whéreby,
for the rental of ore dollar a year, San Carlos wasogiven the riébt

to maintain and operate a fiee parkicg lot on specified Southern

Pacific pfoperty adjacent to the San Carlos depot. Om Mhy 3,‘1943,

Southern Pacific and San Carlos entered into another lease which
superseded the 1939 lease and provided that San Caxlos‘could“maintain

and operate a specified area belonging to Southern Pacific as a free

51




C. 8087, et al. bem

péxking lot adjacent to the San Carlos depot. This lease was amended
on June 23, 1950, to include an additional specified area. The azea
covered by the lease of May 3, 1943, as amended, is known.és the
Central Paxlking Lot, which can accommodate approximately'48'autq-
zobiles and the Noxtherly Perking Lot, which can accommodate 118
automobilés; On May 13, 1952, Southern Pacific znd San Carlos entered
into another lease, similax to the 1943 lease, which provided for the
lease to Sam Carlos of additfonal specified Southern‘Pacific property
to provide an additionai area for commuter parking. This area is
known as the Southexly Eerking Lot and can accommodate approximately
109'autoﬁobiies. The areas encompassed by the Central, Ndftherly

and Southerly parking lots a&e wore particularly desc:ibed-in
Exbibits A and B attached to the complaint in Case No. 8204.

43. San Carlos, pursuant to the various leases setifoith in
Finding_hZ;‘surfaced, maintalned and operxated the three parking lots.
Some time prior to May of 1965 Southexrn Pacific and ome Ronald Lambert
entered into sn agreement whereby Laubert would develop a portion of
the San Carlos commuter pérking lot area for commercial pkrposes.
Lambert applied to San Catlos for a use permit to carry ouc‘tﬁe
agreement. The planning conmission granted the use permit, but
inserted 2 condition which provided tﬁat no existing commuter parking
could be eliminated. Shortly thereafter, Southern Pacific took: steps
to terminate the 1943 lease, as amended, and the 1952 lease. Southern
Pacific also notified San Caxlos that effective June 25, 1965, it
would permanently close the Central Parking Lot. San Céxibs sub-~
sequently filed the complaint here under consideration. At the time
of hearing, Southern Paciffc had mot closed the Central Paxking Lot
nox prevented coumuters from using any of the three San Carlos-paiking
lots.
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44, 1t 1s necessary for Southermn Pacific to reasonably and
adequately weet its public requirements at Sam Carles, California, -
to continue in operation at its San Carloé station the commuter
parking lots known as the Central, Noxtherly and Southerly parking
lots. ,

45. Withdrawal by Southexn Pacific of the coumuter parking
lots adjacent to‘its San Carlos station, kngwn as the Central,
Northerly and Southerly parking locs,vfor use by its patrons, includ7
ing commuters, would comstitute anm unjust, unreas§nable and improper .
act and as a resuclt Southern Pacific would have inadequate and

insufficient facilities at its San Carlos station.

Conclusiors 2% Law.

1. Customer parking facilities, including those used for
coumuter parking, owned by a railroad adjacent to a station of the
railroad, are part of a service in connection with or incidental to
the safety, coxmfort or convenience of'the person transported and the.
recelpt, carriage, and delivery of such person and bis baggage as set
forth in Section 208 of the Public Utilities Code.

2. Customer parking facilities, including those used for
commuter parking, 6wned‘by a rallroad adjacent to a station of the.
railroad, are paxrts of the stations or depots of tﬁe railréad_and‘
are grounds and terminal facilities as set forth infSectio£,229’o£
the Public Ut{lities Code. | |

3. The Commission has jurisdiction over Southern facifié and.
Card~Key and the subject matter of the complaints‘in Cases Nos. 8087,
8188 and 8204, pursuant to Axticle XII, Sections 21 and 22 of :he_‘
California‘Constitution and Sections 208, 229, 451, 453, 454, 486,
487, 491, 494, 532, 701, 730, 761, 762, 763 and 768:o£ the Pub1i¢3
Utilities Code.
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4. Southern Pacific dedicated the .land which'it owns adjacent
to its Peninsula stations where it has permitted its pa:roﬁs,,includ-
ing commuters, to park to public utility purpoSes.

5. Southern Pacific dedicated the land which it owns in
Mountain View adjacent to its station, more particularly described
in Exhibits 1 and 86, whewe it has’permicced its patrons, inciuding
commutexs, to park to public utility purposes.

6. Southern Pacific dedicated the land which it owns in-
Sunnyvale adjacent to itsvstatien, wore particularly descr;bed in
Exhibit A attached to the complaint in Caée No. 8188, where it bas
permitted its patroms, including coumuters, to perk to public utility
purposes.

7. Southern Pacific dedicated the land which it owms in
San Carlos adjacent to its station, more particularly described in
Exhibits A ard B attacbed to the complaint in Case No. 8204,'where
it has permitted its patrons, including commuﬁers, to park fo public
utility purposes.

8. DMountain View is entitled to no rellef against Southern
Pacific and Card-Key in Case No. 8087.

9. Sunmyvale is entitled to an order requiring Soutbern
Pacific to reopen and continue to keep open, until furtber order of

this Commission, the commuter parking lot adjacent to the Sunnyvale
station. |

10. San Carlos is entitled to an order reqhiring‘Southern

Pacific to continue in operation and pot witbdraw from use the Central,

Northexrly and Soucherly commuter parking lots adjacent to its

San Carlos station.

11. The motions to diswiss the complaints in Cases Nos. 8087,
8188 and 8204 should be denied.
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IT IS ORDERED that: -
1. The City of Mountain View, complaimant in Case No. 8087,

1s not entitled to any relief therein and the City of Mountain View
is denied any relief in Case No. 8087.

2. Wicthin ten days after the effective date of this order,
Southexrn Pacific Company shall reopen the parking lot which it owns
adjacent to its Sumnyvale, California, station, wore particularly
described in Exhibit A attached to the complaint in Case No. 8188,
and make that parking lot availab}e for the parking of its patrons,
including commuter patronms. Soutbern Pacific shall continue said
parking lot in operation until such time as it wmay receive authority
to do otherwise by an appropriate order of this Commission.

3. Southern Pacific Company shall keep in operation,and shall
not withdraw from use for the parking of its patrons, including
commuter patrons, the three parking areas which it owms adjacent
to its San Carlos station, which areas are more particularly
described in Exhibits A and B attached to the complaint in Case
No. 8204, until such tiwe as it may receive authority to do otbex-
wise by an appropriate oxrder of this Coumission.
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4. The motions to dismiss the complaints in Cases Nos. 8087,
8188 and 8204 are denied.

The effective date of this order shall be twenty days after
the dace hereof.

San Frascisoo
Deted at » California, this

L‘\’fﬁﬁ )% 7%4(
Jﬁ////,,,,/ T

~Coumlssioners




