Decisicn No.

72770

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Peter J. Morrison DBA
Expert Drapery Cleaners
737 S. 1la Brea, los Angeles, Calif.

Cemplainant, ,
V8. | | | Case No. 8611

' (Filed March 17, 1967)
Pacific Telephone Co., a corporation | o
and (Answers filed May 1
DRAPERY CLEANING EXPERIS, or ABA and May 4, 1967§
Cleaners, 1061 S, Fairfax Ave., los ‘ :
Angeles, Calif, in 1965 ads published (Motion to Dismiss

without any firm name only Norge Equip £iled May 18, 1967)
Cleaning which is a description of the ‘

Coin-0p cleaning process.
| o -~ Defendant.

P, J. Morrison DBA Expert Drapery
Clearers, in propria persona,
couplainant.

Robert E. Michalsky, for Pacific
el, el, oy and Viadimir
Palashewsky, in propria pexsona,
detendants., '

OPINION

Complainant, Peter J. Morrison, an individual, allegedly
doing business under the fictitious name of Expert Diapery Cléaners,
requests an oxder that Pacific Telephone co.Y not permit the use
of his registered firm néme, Expert Drapery Cleaners, or amy varia-
tions thereof, such as Drapery Cleaning Experts, in the 1967 ox
subsequent yellow pages. Rgfund in toto of 1965 adverti.sing charges

Y officially : '
y, The Pacific Telephone and Telegraph Company, and
hereinafte;: referred to as Pacific Telephone ox ‘Pac;iﬁc:
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and cancellation of all 1966 advertising charges are also requested.
Complainant referred to Decision No. 71207, dated August 23, 1966,
in Case No. 8498 as an analogy. Said decision dismissed the com-
plaint of Robert McWilliams against General Telephone Company of |
California seeking a restraining order and injunction against the
company's cancelling the complaimant's classified directory listing
uader the heading "Catalima". The basis of the dismissal was that
the listings violéted Gemeral's tariffs inasmuch as; amoﬁg other
things, he had used‘the name "Catalina" solely for the pﬁtﬁose bf
obtaining a preferential listing, |

In its answer, defendant Paclfic Telephone alleged that
the complaint was defective in that it did mot state facts suffi-
cient to comstitute a cause.of‘action by not alleging any breach
of any of Pacific's tariffs and, further, the complaint was defec-
tive in that it alleges a cauéeféf‘actionrfor civil demages aggihst
Drapery Cleaning Experts over which this Commissionfhés no juriée
diction. Pacific further averred that it had no liability for
the autpenticity of advertising copy and that it didfnoé guarantee
any specific posiﬁion for display advertising. Finaliy, Pacific
referred to a letter dated September 6, 1965, addressed to the
Commission by complainant attempting to deposit his check with the
Commission to pay his’cu:renc bill under’procesc and the £a¢;w£hac

said letter and.check'wére returned to.complainant‘by-thewCommiésion
on September 16, 1965, advising Bhim that p;cxf;c wa.s:‘noc in viola-
tion of any tarlff and, therefore, could not accept hié cléﬁm;.
Pacific prayed that the complaint be di#misSed,'éndfsﬁpplé@ented
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its prayer with its filed Motion to Dismiss. Said Motion was
renewed at the hearing.
Defendant, Drapery Cleaning Experts, denied that that
was its name, and alleged that Vliadimir Palashewsky, an :tndividual.
was doing business as A.B.A. Cleanexrs, and that the alleged name
of its business was just a descript:.on of the offered service and
its ﬁuality. Dismiséal of the complaint was also'reqﬁested by |
this defendant. | | | .
Hearings were held before Examiner Warnexr om May 23 and
24, 1967, at Los Angeles. _
Exhibits Nos. 1, 2, 3 and 4 comstitute correspondence |
or copies of correspondence between the parties and the Commission
commencing with March 28, 1967, and ending April 19, 1967, by which
complainant was info:mally advisedvby counsel for the Commission
that the complaint did not state facts sufficient to constitute a
cause of action. Complainant requested a hearing. |
Exhibit No. 6 contains pages 461 and 462 of Pacific's
1964 yellow pages frem its advertising di.rec:ory under the classi-
fication of "Cleaners" which show en page 461 a one-colum advertise-
ment of cou:plainanc in the second column from the right together with
a one-colum advertisement of Norge Equipped Cleaning Store in the
extreme lower right hand cormer of said page.
Exhibit No. 6 contains page 624 of the 1965 vellow pages
under the classn.fication "Dra.pery" which shows complainant: s two-
- column edvert:.sement in the extreme upper le_ft: hand corner togethezr .
with an advertisement of Norge Equipment Cleaning containing the'
phrase "Drapery Cleaning Experts", with a two-column advertisement of
Chnsteusen s 01eanera intervening.




Also, Exhibit No. 6 shows that on page 653 of the 1966
yellow pages under the class:i.f:.cation of "Drapexry" thexe is an
alphabetical 1ioti.ng of Expert Drapexry aund Cormice Cleaners with
reference to its advertisement on rhe same page. Said advertiéement
appears as a two~column ad entitled "Expert Drapexry Cleaners" in
the righchand WO co‘.‘.\mns, togetber with a two-columm advertisement:
of A.B.A. Cleaners with the phrase "Drapery Cleaning Experts”
imediatély beneath it. Page 470 of the 1966 direét.ory,, ais;o-
shown in Exhibit No. 6 under the classification "Clearxers",
contains a ome~-column advertisement of complainant.

Exhibits Nos. 7, 8, 9, 10, 11, 12, 25, 26, 27, 28 and
31 comprise cor_respondence bétween' &:omplaingnt and defendants,
with copies to the Commission, for the period ‘bet:weenv August 6,
1965, and May 2, 1966. Exhibits Nos. 24 and 29 sre copies of
memoranda prepared for their files in the usual course of business
by Pacific's directory advertising sales persomnel follqwit;g
conversations with coﬁplainan:‘. All of these exhibits show the
developméht of th2 dispute and the resu]..tsv of teiephoﬁer ;_-' .
conversations and conferé.nc’es between the parties. They shoﬁ
substantially the positions which the parties have taken on the
record herein.

Exhibit No. 13 is a copy of a letter dated June 8, 1966,
to complainant from a customer pointing out the similarity of

‘names between Expext Drapery Cleaners and Drapery Cleaning Experts..




C: 8611 < sW

Exhibits Nos. 14 and 15 are coples of contracts Vbet.:ween
ﬁxpeft Drapery and Cornice Cleaners and Pacific for &iéplay adver-
tising, executed March 25, 1965, and May 31, 1966, respectively.

Exhibit No. 16 138 a certified copy of a Certificate of
Business - Fictitious Firm Name filed by Peter J. Morrison under
the fictitious £irm name "Expert Drapery and Cornice Cleaners",
together with an affidavit of publication of certificate of
business under that fictitious name on Ap:::i.l Sy 12 19 and 26,
1956, in the Wilshire Press, Los Angeles.

Exhibit No. 17 comprises page 18 of The P:i.co Post-’r.he
Beverly Post, dated Thursday, May 18, 1967 containing mo-column
newspapor advercisements of Automatic Cleeners offering e-xpert:. |
drapery cleaning service and a two-column ad of defendant A.B.A.
Cleaners offering service as drapery eleaning experts. Said
advertisements are located in adjacent columms, but four adver- |
tising spaces apart. Said exhibit, togetber with .Exhibits- Nos. 18,
19 and 23, were submitted by defemdant Pacific to shqw,chefaaamon
usage of similar terms, such as "expert, "speciall'st"',‘ and other
terms, in classifled directory advertising.

Exhibits Nos. 30, 32 and 33 were submitted by defendant
A.B.A. Cleaners to show by phot:oyaph the premises of Expert
Drapery Clesrers; the former fictitious mame uder "Noxge Dry
Cleaning" om an emvelope and sales slip; and the ficti.tieus' name
wader "A.B.A. Cleaners” by a business card and 3 sales vs-lip'.’ |

Coples of Pacific's tariffs were submitted as Exhibits

Nos. 22 and 23, They show in- Ra.ile ld, among ot::'he:" things, that




Pacific must exercise reasonable care to prevent the pubiicatioh- ‘
of advertisements or listings which may be m.sleading.

Defendant Pacific's principal witness, its statewide
directory sales manager from Pacific's San Francisco headquarters,
testified that Pacific's iong-st:anding_ pelicy and ]prac_tice were
to place ads on the yellow section pages according ‘to size and
the seniority of the contracts for such advertisements. He
further testified, among other things, that Pacific rejected
advertisdm&_ which empleyed superlatives and which might nislead
customers. It was his opinion thet neither of the e}dverrisements
involved herein were so ca.tegorized in either maoner.

Complainant clams the loss of two-ch:.rds of his business
due to the alleged mfr:.ngement of his reg:.stered name in :he
yellow page directoxy advertising. | P

Based on the’ evidence, the Commission f:.nds that-

1. Complainant' s registered £n.ctitn.qus name is Expert
Drapery and Cornice Cleaners rather than Expert Drapery Cleaners.
2. Peter J. Morrison, sn individual, has been doing business
as Expert Drapery and cbrnice Cleaners. uﬁder his registered name
~ since 1956, and has beem an advertising customer of Pac:.fn.c |

: Telephone for many prior years.

3. Vlad:um.r Palashewsky, .an individual, has. been operating
a cein-operated drapery c-leaning establisl'ment and has been

_ advertising- his service as a drapery clean:mg expert since at
least 1964 under the designat:.ons Nozge Equipment CIeam.ng Norge
Equipped Cleaning Stoxe and A. B.A. Cleaners.
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4. The word "expert" is commonly used ir headlines of
advertisements in both newspapers and the yellow pages of the
telephone directory. |

5. The positional placement of advertisements in the yellow
pages is made by Pacific according to a size and seniority rule,
and there has been no preference or discrimination in such place-
ment of either complainant's advertisements for the yeaxrs 1964, 1965 -
and 1966, or defendant's, A.B.A. Cleaners, Norge Equipped Cleaning
Store, or Norge Equipment Cleaning, advertisements_fot said_yearsQ

6.3, Although a customer of complainant, as shown in Exhibit
No. 13, confused the titles in the advertisements of-complainant
aad defendant, A.B.A. Cleaners, there is insufficient evidence to
support a general findingoof comfusion and loss of business.

B; Complainant has failed €0 show that defendant Pacific
did not exercise reasonable care to ptevent the publication of
advertisement or listings which may be misleading.

c. Pacific Telephone has in no way violated its tariffs,
-and. A, B.A. Cleaners, as: such is not subject to the Commission s
‘juriadiction in this matter. _

7, The issues ‘and findings of Decision No. 71207 in Case
] Nb. 8498, which involved the heading of listings im a classified

telephone directory, are not analogous herein.

The Commisoion concludes that the complaxnt should be

: dismissed




ORDER

IT IS ORDERED that this complaint is dismissed.
The effective date of this order skall be twenty days
after the date hereof, | |

Dated at ____ o mmncico __, California, this _ &
day of y Y | -




