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Dooley & Deoley, by David M. Dooley and Matthew J.
Dooley, and Higgs, Fletcher & Mack, by
Ferdinand T. Fletcher, for applicant. ,

Fredman, Rarpinski, Silverbexg & Shenas, by
Charles H. Karpinski and Lewis Silverberg for
~. L. loung, interested party.

E. O. Blackman, for California Dump Truck Ownexs
Assoclation, and W. A, Dillom, J. C. Kaspar
and Arle D. Poe, by W. A. Dillon, for California
Txucking Association, protestants.

Richard W. Smith and H. F. Kollmeyer, for California
irucking Association, protestant.

Donald Day, Counsel, John Specht, C. R. L'Ecluse and
Joseph C. Matson, for the Commission staik.

OPINION ON FURTHER HEARING

By this application, Acme Truck Company, a corporation
(Acme) , having cbargéd less than the applicable winimum rates for
‘tbe transportation of approximately 1.4 million tons of dixt in
dump truck equipment within Saﬁ Diego County for E. C. Young (Young),
seeksmret:oactive-authority for so doing. Acme had been ‘directed
by the Coumission staff to collect the undercharges for said
tranépo:eation. , ‘ _
© Decision No. 69781, dated October 13, 1965, denfed a
motion by the staff to dismiss the application. (65 Cal.P.U.C. 20
(1965) .) The varfous pléadings, arguuments and positions of the
| parties'are set out in detail in said decision. The decision held
that the Commission is not empowered under Section 3666 of the
Public Utilities Code to grant retroactive rate relief for trans-

portation already performed but may, when special circumstances
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exist, grant relief under Section 3667 of the Code from a staff
directive to collect undercharges. It concluded that further public
hearing should be held to afford all parties an dpportunicy'co
present evidence in support of the allegations in their pleadings
and‘anyjother evidence deemed appropriate. Iﬁ also gave the
parties thirty days within which to file any additional qr—amended”
pleadings should they wish to do so. The time within which to file
sald additional or amended pleadings was extended to Janmuaxy 7,
1966.
"Carrier's Amendment to Application® was filed on

- January 7, 1966, by Acme and joined inm by Young. By the amendment,
Acme requested authority under Section 3667 of the Code to colleet -
$25,000 from Young and to have the Comnission waive the staff
directive to collect any amounts in excess thereoff; (The total
amount of undercharges alleged {s $272;114.24-) It.waé alleged
in the amendment that Acme and Young had entered the contract for
carriage in good faith; that both had honestly 5elieved that .the
contraét rate assessed for the transpbrtacion wet the applicable
ninimm rate; and that since the'serﬁice~was rendered in comnection
with a Federal Aid Highway, there was a public interest in construct-
ing said highway at the lowest possible cost. Several informal
requests in writing.were also made by Acme fox approval of the
$25,000 compromise settlement. on September 20, 1966, Acme filed

a "Request for Disumissal of the Application” wherein it stated that
it was its understanding that the Commission would not considerx
approving the compromise settlemen: until the application was
dismissed. "A Request. fo: Withdrawal of Dismissal and for Set:ing
for Hearing" was filed. by Acme on October 13, 1966., Acme stated
therein that it was informgd-by the Commission that the proposed 

compromise would not be approved.
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Furthex public hearing was held before Examinexr Mooney

at San Diego on Februaxy 7, 1967, on which date the matter was
submitted.

The'president of Acme during the period of time covered

by the transportation in issue (November 1960 through February
1962) testified Zn support of applicant's pleadings. He testified
_as follows regarding the contract of carriage: The conmtract covered |
the transportation of excava:ed(dirt\for Young from a freeway
‘prpject,at Center Street, La ﬁes&, to the parking lot of Séh’Diego
State Collgge;‘the transportation was over public roadways from
Center St:éet via U. S. Highway 80 to des=ination; he measured the
distance frow origin to destimation prior to bidding on the job and
determined it to be approximately three 2nd one-half miles; he' 
~quoted a rate of 42% cents per cubic yard to Young for the job;;hé'
was informed by Young that this figure was used in the bid to éhgy
Staﬁe of California for the construction project; Young infqrmed(
bim that a Los Angelesicarrier'would perform the-transportafioa 2t
20 cents per ton and that 1f Acme wanted the job 4t would‘bave/co
meet this raieﬁ he cxplained that a cubic yaxd of dirt wéighs
approximately 2,600 poﬁnds;;/ he told Young that Acme could hq:
accept the jéb'at.the ZO cent per ton rate and asked Young to?agree
to an hourly basis of rates; Young refused because he did not?wish_
to supply supervisors and timekeepers which are furnished by the
-shipper when hourly rates are used; since Acme did‘not have work

at the time, it agreed to the 20 cents per ton rate and signed a

1/ Based on the president's testimony that a cubic yard of dirt
weighs 2,600 pounds, the rate of 42% cents per cubic yard
quoted by Acme would, when converted to a tonnage basis, equal
32.7 cents per ton. The nminimum tonmage rate in effect during
the period of time in question was 39 cents pex ton (Item 130,
Miniwan Rate Tariff No. 7). , ' Sy

1
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"Sub-Contract Agrecment” dated October 19, 1960, which stated it
would perform the work at said rate (Exhibit 1);21 the transportation
was performed Monday through Ftiday; a total of approximatély 40

days were lost due o rain and work stoppages; in August 1961, a
representative of ﬁbe Commission reviewed Acme's records regaxrding
the Young account, and in September 1961, a "Notice of Undercharges"
was issued to Acue by the Coxzission stafi directing it to collect
the difference bctweeﬁ tae agreed rate of 20 cents pexr ton and the
applicable minimum tonnage rate of 39 cents per ton (Exhibit 2);'in
January 1962, Acme sent to Young revised:bills showing the difference
between the assessed charges and the applicﬁble minimm éhazges\for
the transportation that had been performed; Young refused to pay and
suit for collection of the undexchaxges was filed ip The San Diego
County Superior Couxt; said suit is now pending.

The president asserted that he was pmot aware that the
agreed rate was imp:opér prior to the staff investigation. He
testified that after the staff investigation, he again approached
Young regarding the use of hourly rates and that Ybung:stated the
Commission did not have jurisdiction over the tramsportation and

again refused. The witness stated that at no time cid Young furnish

Acme with a written request to use hourly rates and that, for this

2/ In addition, the "Sub-Contract Agreement" provided that Acme
would haul and furnish approximately 18,000 tons of structural
backfill, approximately 152,000 tons of Class #2 aggregate and
approximately 13,000 tons of Class #3 aggregate at /8 cents per
ton, plus sales tax, and that Young would rent from Acme 2
Kolman Screening Plant fully operated and maintained for a
vental price of $18.00 per hour. We are not concerned with
the material furnished or the remtal of the screening plant
in this proceeding.
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regson, Acte did not keep hourly records;éf‘ﬂe testified that only a
few subhauiers were used at the very beginning of the job. 7The
president testified that all efforts were made to'perform'tbé'job
as efficiently“as péssible, bu:; nonetaneless, Acme céﬁld‘no:.make a
profit at théAagreed 20 cent rate and in fact lost woney on the job.
- AlL parties.stipulaéed that 1f 3 competent witness,were
called by counsel Zox Ydung, he would testify as to tﬁé fqllcwing
information set forth in the "Shipper's Petition Seeking Relief from
Moloum Rate Tariff No. 7": In September 1960, Young was preparing
a bid for the Fedexasl Aid Highway construction‘ptojectwin issue; the
bid included rhe hauling of approxivately 760,000 cubic yards of
surplus excavation from the jobsite to be dumped at tﬁe site of the
San Diego State College campus; Young was low bid&ezaand'waé«awa:ded
the contract; after the contract was signed, the resident engineer

on the job requested that the method of shipment be changed from cubic

yards to tons 95 thét the material could berweighed-and‘the{rate'of

‘payment more easily computed; a "change oxder” to this éffec: was
accepted by the contracting parties on October 14, 1960; Acme and
Young entered into a subcontract on October 19, 1960}(Exhib;t 1); the
haul was coumenced Iin October 1960; Young loaded Acme'srequipment;

approximately 1.4 million tons of dirt werxe woved; Young paid Acme a

3/ During the period of time the transportation in issue moved,
Third Revised Page 39 of Minimum Rzte Taxriff No. 7 provided
that hourly rates for tramsportation in Southern Texritory
(within which' the transportation in issue was pexformed) apply
only when notice in writing is given to the carrier, before the
transportation commences, of the shippex's intent to ship under
such rates. This rule was zevised, effective October 16, 1965,
to provide that hourly rates will apply, subject to certain
exceptions not involved herein, when a distance rate notice has
not been executed (Fifth Revised Page 39). .
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total of $286,436.36 for the transportationm; prior to enteting the
contract, Young and Acme held extended negotiations and discﬁssions‘
regaxding rates and methods of payment, Young investigated the
feasibility of purchasing its own equipment to do the hauling, and
Young and Acme ram a "cruise' of the job to determine the approximate
distance to be traversed and the approximate gmount of time required
to transport the material; throughout the job Acme bilied Young on a
wonthly basis and was giways paild its wonthly billing.

| Counsel for Young stated that the amount paid by Young to
Acme was in fact equal to the amount that would have been paid bad
the applicéble hourly rate in Minimum Rate Tariff No. 7 been assessed.
He stated that he could present oxal and documentary evidence to prove
this fact and estimated that it would require three or four days to
present this evidence. Both Acme and The Califormia Dump Truck Owners
Association objected to the receipt of such evidence on the g:ounds
thet the required writing to use hourly rates had never been executed .
by Young and Young had consistently refused to use hourly rates
because of the Iincreased costs of supervisibn; Counsel foxr Young
stated that because of the probability this evidence would not dbe

received, he would not take the time of the Commission and the paxties

. to offer it.

No further evidence was offered by any of the parties.

Counsel for Acme stated in closing that the Commission has

made it clear in Decision No. 69781, supra, that it is not empowered
to grant retroactive relief from minimum fates; that the Commission
has made a decision on the equities and has appareantly decided there
are none by its cqpsisnent‘denial.of the informal requests of the

parties to settle the matter on.wbat‘chey considered equi:able‘gxounds

that the parties should be directed to return to Supexior Court and
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there to have the matter litigated; and that Acwe be allowed to

return to the Commission if it should develop that other relief is
necessary.

In closing, counsel for Young asserted that theré was
never any intent on the part of the shipper to violate any minimum
rate tariff and that payments to Acme equaled the minimum bourly
chaxges. He stated that in bis opinion, the equities in this case

substantially support the proposed settlement and that he bad hoped

_the compromise settlement would have been approved but the Commission

bas heretofore indicated that it would not. He agreed that the

parties should now return to the court- action and requested. that no

findings be made herein which would in any way be binding on the.

court action.

Closing statements opposing the granting of any relief were
made on behalf of the California Trucking Association, The California
Dump Truck Owners Association and the Commission staff.

The Commission finds chat:

1. The parties have heretofore informally requested in writing
that the Coumission approﬁe a compromise settlement of $25,000. Satd
informal requests were denied. ,

2. Neither Acme nor Young have established on this record that
any relief from the staff directive to collééglﬁﬁ@e:?ﬁﬁigesjf*‘
(Exhibic 2) is warrantgd'under Section 3667 of the PubliC‘Uéiiiciés
Code.

3. Both Acme and Young are in agreement that they should
return to the Superior Court of San Diego County and continue with
their litigation of thé eivil suit filed with said court.
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4. 1In the absence of authority from the Commission, Acme is

required to collect undercharges based on the applicable minimum rate

for all transportation'ic has pexrformed for Young.

The Commission concludes that Application No. 46487 should

be denied.

IT IS ORDERED that Application No. 46487 is denied.
The effective date of this order shall be twenty days

after the date hexeof.

Dated at

Sax Francsco , California, this

—
A day of

JU , 1967,
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Commissioner Willicm 4. Bennett, boing
ReCessarily edsent, <14 not participate
in tho ¢isposition of this procecding. .
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