~ Deeieion No.

BE“ORE~THE PUBLIC UTIHI 1ES COMMISSICN OF THE S.AIE OF CALIFORNIA

Investigation or the Commicsion's | ‘

own mcticn into the operatioms, . o .
rates and practices of TRACEY L. Case No. 8599
AUST, .an’ indivldual doing busxness :

as AU°” TRU”KING

Mhrshall A. Smith, Jx., for respondent
Lonald M., Grant, Coumsel, and J. B.’
Hannigsn, for the Commnission staff.

OPINION

By its oxder dated Mnreh 7, 1967, the Commission instituted
- an investigation into the operations, rates and practices of |
Tracey L. Aust, an indxvidual doing business: as Aust Trucking and
hereinafter referred to as respondent. _
A public hearlng was held before Examiner Fraser on Mey 9,
‘1967 in Fresno, and the matter was submirted
Respondent presently holds a- rad131 highway common. caxrier
permit.' ReSpondent operated’fromra‘sxngle terminal in Fresno -and
employed four drivers'and‘a‘dispatcher. His operating equlpment |
consisted of four trucks, seven semitrailers and. seven. fulI trazlers
and hls gross . Operatzng revenue for the fou_ quarters ending in
June of 1966 was $304 875. Copies of the approprzate tariffs aad
_ distance tables. were served on: the re3pondent - : | ,v‘rﬁ
| A representative of the Comm1331on s Fleld Section vis*ted
re3pondent s place f buszness and cheeked all of respondent s
records for the oerlod f*on August 1, 1965 o Januzry. 31 ,‘r966
1ne1usive._ Durxng_said pexiod the resPondent tranSported between

four and five hundred shipments.. Doennents eovering 57 shipments
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were copled and introduced in evidence‘aseExhibitSsl, 2, 3,4,5, 6,
7 and 8;‘ The staff presented evidence that respondent £ailed to
apply correct rail commodity rates, failed'to'apply offérail‘charges |
and stoinn-transit'ehargcs when applying rail commodity rates and
failed to obtain written instructions from shippe“s prior to picking
up split pickup or split delive*y shipments.

Tae staff rate expert testified that undercharges in the
amount of $4,947.71 resulted as reflected by Exhibits 14, ZA 3A :
4A S5A, 6A ZA aad 8A Threerstaff w1tnesse testifieo that they‘
visited various pOints of or igin and destination on respondent'
shipments and found several points "off rail" that had been rated“‘
as "on rail" by the respondent |

Respondent testified 1n.mitrgation tnat prior to August
of 1965 he hauled grain' he started hauling lumber and employeo a
rate clerk who claimed te xnow-all about lumber rates, he: p.aced
his trust in his rate man and- did not realize there were violutions ‘
until he received a copy. of the ozder instituting investigation- he.
depended on his drivers and on information from the railroads to-
determine whether a point. was on ox. off rail and such information |
was.not always reliable, though it was ‘the only way he could
determine whether an - indiv1dual shipper or eonsignee was on a raii:
spur, other than to visit eaeh point of pickup and delivery, which
-would have been time-consuming and expensxve, he has eeased
operating and will not be transportiug any more lumber- he prefers“
to transport grain but grain dealers now ~ease. or own thei* own
trucks. B S

- A,petition o inrervene was filed on April 28 1907 by
Mohns Commercial Company of San Francisco, which alleged that ‘the .
: petitioner has been erroneously listed (Exhibit 8A) as the party
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for whom respondent hauled one shipment (Freight Bill No.,15446
dated August 2, 1965), whereas the consignee and person responsible
for the shipment was a Bob Davis of Corcoran, who purchased_the ,
items transPQrted frcm the petitioner. Respondent testified that
the undercharge of" $Sl 86. on.Freight Bill No. 15446 is due from
Bob Davis and that the facts in the pe ;tion are correct.

Staff counsel suggested a punitive fine of $l 000 in
addition to the amount of the undercharges. Respondent’s represent—
ative made a closing statement to the cffect that respondent has
gone out of'busrness and bhas sold all of his equipment- that respond-
ent hired a rate expert in an effort to obsexrve the tariff “egula- |
tioms; that the v1olations were beyond the. power of reSpondent to .
control since he relied on his rate expert; and that he-has 0o
money to‘pay a fine since he has gone out of busincss.v Respondent's
representative further stated that the undercnarges are proving
difficult to. collect Aust was a. reSpondent in a prioxr proceed g
before this CommiSSion, Case No. 8037, wherein Decision No. 69?37
was filed on June: 15, 1965. Said decision ordered the responcen‘ to

pay a fine of $2 673 83 for minrmnm rate violations and to-collect
underchsrges. . | .

The Commission finds that:
1. Respondent operates pursuant o a radial highway common
carrier permit. , B
2. ReSpondcnt was se*ved with the appropriate ta*iffs and .
distance tables.
3. Respondent charged less than the lawfully prescribed mini-
‘mum rate in the instances as set forth in Exkibits lA ZA 34, 4A

SA 6A 7A and 8A rcsulting in undexcharges . in the amount of




4. Bob Dauis of“CorCOran is the party for whom the transpor-
tation in Exhibit 84 was performed.

5. No punitive fine should be imposed as respondent has
ceased doing business and‘his‘equipment has been sold.

Basedrupon the_foregoing‘findings of fact, the Commission
concludes that respondent violated Scctions 3664, 3776'endo3737'o£
- the Public Utilities Code and should pey a fine pursuact to Section
3800-of the Public Utilities Code in the amount of $&,947,71;

The Commission expects that respondent will proceed
promptly, diligently and in good faith to pursue 311 reesonable‘
measures to collect the undercﬁﬁrges. Thc staff of the CommiSSron
will make a subsequent field investzgation into the measures taken
by respondent end the reSults thereor. 1£ there is reason to
believe that e‘ther respondent or his attormey has not been dlrigent
or has not taken all reasonable measures to collect. all undercharges,
or has not acted in good faith the Commisslon w111 reopen th_s
proeeeding for the purpose of formally inquirieg rnto the clrcum-

stances and for the purpose of determining whether further senctrons
should be imposed

IT IS ORD“RED that'
1- Respondent shall pay a frne of $4,947. 71 to ‘this Commis-

sion on ox before the. twentieth day qfter the effectrve da e of
this order. _ i

2. Respondent shall take such action, 1nc1uding legal action,
as may be necessary to collect: the amounts ot undercﬁe-ges set for*b
.herein and. shall notify the Comm;ssmon in wrzting upon the consum-"

| matron of sueh collections.,,'
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3. Respondent shell proceed promptly, diligently and in good
' faith to pursue all reasonable measures to collect the undercharges
and in the event undercharges oxdered to be collected by paragraph 2
of this order, or any part of such undercharges, remain uncollected'
sixty days after the. effective date of this oxder, respondent shall
file: with the Commrssron, on the first Monday : of each<month after
the end of said sixty days a report of ‘the undercharges remaining |
to be collected Specifyrng the action taken to eollect such under-‘
charges end the result of such action, until such undercharges have‘
been collected in full or until further order of the Commission.:

_4. Respondent shall cease and desrst from charging and col-
lecting compensation for the transportation of property or for any
service in connection therewith in a lesser amount than the minimum
rates and charges prescribed by this CommiSSion.

The Secretery of the Commission is directed to cause per-

sonal service of this order to be made upon respondent The effec-

tive date of this order. shall be- twenty days after the completion

of such servzce.'

Dated at ____ LosAugles | California, this _dad
day of  OCTOBER |

b )

oner V’illiam M. Bonnott. bo::n;
nooa...sarily absont, 14 not. participe.to
in the digposition vor.,this}proceedinz.._ ‘




