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OPINION 
-------~--

'!'his proceeding is brought pursuant to an order of the 

Commission directing respondent, ~he So~thern Pacific Company, to 

show cause why said co~any should not be requirQd to resume cer­

tain passenger train service which was discontinued, assertedly 

without requisite authority. 

Said Order to Show Cause was prompted by the following 

circumstances: 

Prior to April 19, 1964, responde:lt operaeed passenger 

train service between los Angeles aue! Yuma, Arizona, and points 

east via ewo trains, 1:he "Sunset" and t:b.e "Golden State". Passen­

ger service within California was provided on both trains bceween 

Los Angel~s and Niland and certain intermediate points. 

As of April 19, 1964, respondent reduced its interstate 

service by combining the aforesaid trains and operating them as 

one train between Los Angeles axld El Paso, Texas. No reduction 

was made at the time, however, ix:: respondent's se:v.Lee within 

California.. Respondent continued to provide service bet"'...:een 

los Angeles, Niland and intermediate poi:l.ts as part of its to:; 

Angeles/El Paso service. Also, it established a passenger service 

between Los Angeles> Niland and intermediate poines which it: 

operat~e on the same schedules as ehose which it: had otherwise 

discontinued with the consolidation of the "Sunset" and thQ 

"Golden State." The latter service was m.ailleained wtil Y~y 3'l.~ 

1964, when it was terminated. 
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The reduction of service between Los Angeles and El Paso 

which resulted from consolidation of the "Sunset" and the ~'Golden 

State" was accomplished by respondent without notice to, or 

authorization from, the Interstate Commerce Con::mission. 'this action 

was taken under Section 13 a (1) of the Interstate Commerce Act 

which provides that a railway company may, but is not required, 

to give notice to the Interstate Commerce Commission precedent to 

a discontinuance of passenger service between states. When notice 

is given, the Interstate Commerce ~ission may inquire into the 

proposed discontinuance and order ehat ,the service be conttnued 

if it finds t:ha.t the service is required by public convenience 

and necessity and will not unduly burden interstate or foreign 

commerce. ,Unless otherwise ordered by the Interstate Commerce 

Commission, the carrier may discontinue the service in question 

,thirty ~ys after the filing of the aforesaid notice, the laws or 

constitution of any State or'order of any court or State authority 

to the contrary, notwithstanding. If, however, prior notice of 

the proposed discontinuance is n,ot filed with the Interstate Commerce 

Commission, the proposed discontinuance is subject to such laws of 

any State or orders of any administrative ~r resu:latory body of any 
, 1 

State as may ,be applicable. 

Re,spondent IS reduct,ion in service between Los Angeles 

and El Paso through consoliclation of ,the "Sunset" and "Golden . . 
State" was also accomplished wl.thout notice to, or any authorization 

1 . 
49 O.S.C.A .. , Sec. 13 a (1). 
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from~ the california Public Utilities Commission. 2 With respect 

to the service between Los .A:lgel~s and Niland which responeent 

operated solely as an intraseate service from April 19, 1964, to 

May 31, 1964, adva:l.ce notice of respondent's intent to discontinue 

said service on May 31, 1964, was forwarded to the Commission on 

May 8, 1964. By such notice respondent undertook to effect: said 

discontinuance of service in accordance with informal procedures 

specified fn the Commission's C~eral Order No. 27-B. !he Com­

mission" however, rej ected the notice and informed respondent 

that it should make formal applieationfor authority for the 

discontinuance. 3 

On }~y 19~ 1964~ the Commission issued it:s Order to 

Show cause ~hereby in recognition of the discontinuance of service 

which respondent Southern Pacific Company had effected with the 

consolidation of the USunset" and the "Golden State", and being 

of the opinion that the company's remaining service "may be 

inadeq?ate or tnsufficient to meet the convenience and necessity 

of the people of the State of California," respondent was directed 
" . 

2 On April 14, 1964, respondent notified the Commission of inte~t 
to make changes in the time scbedules of the "Sunset" and "Colden 
S,tate" on April 19, 1964~ which would eliminate difference:s of 
several hours beeween the respective arrival and departure times 
of the two trains at los Angeles and would place the trains on 
virtually the same schedules. The Commission informed respondent 
that changes of such magnitude should not be made without prior 

.public hearing thereon. Respondent did not put the indicated 
changes into effect. Instead, it consolidated the "Sunset" and 
"Golden State" as seated above v 

3 General Order No. 27 -:6 provides that upon 20 days f no~ice to the 
Commission and to the public a rail carrier may effect reduct~on$ 
in its passenger train service unless the Commission requires the 
carrier to file an application for formal ~pproval of the Com-
mission of the proposed reductions. . 
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to appear and show cause why it "should not: be ordered to resllmC 

service within California as a part of7 and in the same manner 

as, the interstate service" theretofore rendered prior to said 

discontinuance. Hearing on the Order to Show Cause was set for 

June 10, 1964. 

On May 27, 1964, respondent initiated an action in 

United States District Court, Ninth District (South~rn Pacific 

Company v. Public Utilities Commission 64-7l2-S), whereby it sought 

an order restraining the Commission from doing anything which 

would cause or result in the continuance of the intrastate service 

beeween Los Angeles and Niland which respondent had scheduled for 

ending as of May 31, 1964. As a basis for this request respondent 

alleged that the service was resulting in a loss of $1,200 per day 

and was thereby causing irreparabl~ damage to respondent's opera­

tions otherwise. Accepting respondent's allegation of loss, the 

Court issued the sought restraining order on May 28; 1964. On 

J.une 5, 1964, after further hearing on the matter, the Court: con­

tinued the restraining order in effect. However, it also provided 

that the order should not operate "to restrain the Collllllission 

from conducting a hearing or hearings and proceeding with a final 
, . 

determination of the is~ues of public necessity and all issues 

incident thereto with respect to any of the trains referred to 
4 

in this complaint." 

4 The restraining order was vacated on May 11, 1965, in response 
to the Commissionrs appeal of the matter to the United States 
Circuit Court of Appeals (Puolic Utilities Commission of the State 
of California. et 301. v. Southern Pacl.lic COmpany, 19,704). In its 
or er upon appea t: e urt seate: e al. to find the necessary 
prerequisite irreparable injury ••• " 
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The hearing whieh had been originally scheduled for 

June 10, 1964, on the Order to Show cause was postponed due to 

illness of respondent's counsel. Thereafter it was held before 

Examiner Jarvis at Los Angeles on July 1, 1964, and the matter 

was taken under submission subject to the filing of briefs. On 

October 13, 1965, the submission was set aside by order of the 

Commission, and further hearingS were held before Ex.a.m1ner 

Abernathy at Los Angeles on September 12, 1966, and at San 

Francisco on September 14, 1966. The record was closed with the 

filing of briefs on March 20, 1967. This decision is upon the 

record as it has been thus adduced. 5 

Evidence which was submitted at the hearing on July 1,' 

1964, consisted only of that which was presented by a repr.esen­

tative of the Commission r s staff who testified concerning the ' 

events which led up to the issuance of the Order to Show cause 

in this matter. The participation of responclent was confined 

la~gely to argument in support of a motion which' respondent made 

for dismissal of the proceeding on the grounds that on' ~st of 
, , 

the issues the Commission is without' jurisdic.tion, and that the 

Commission r s orders have not been violated in thoSe respects 
, . . . 

where the Cotcmission has jur:Lsdic.tion. !he mot"ion was ,denied 

by the Exam;~er. 
. . 

A similar motion ~a:s made by respondent at ehe hearings 
• " j 

on September 12 and 14, 1966, and was denied by the Examiner. 
'. , 

5 Prior to the close of' the hearing on September l4, 1966, 
respondent submitted a petition for the issuance of a 
proposed report· by the Examiner. 'Ibis petition is denied. 
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!hereupon, in response to a directive from the Examiner, respondene 

submitted and explained data which it had prepared purzu.o.nt to the 

request of Goorge G.. Grover, the Ccc::ri.ssio'O.el': 'to wbom 

the matter was the~ assignedo By said data respondent set forth 

estimates of financial'operating results of its passenger serJices 

for 1966 between Los ~geles and El Paso (a) assuming that the 

"Sunset" and the "Golden State" are still being operated as sepa­

rate trains, and (b) on the basis of present combined operations. 

Respondent's figures in these respects are summarized in the 

following table: 

Estimated Operatin~ Results from Operation of 
"Sunset" and 'rfGolden State" 'Irains 

bet:"vJ'een tos Angeles and El Paso~ Year 1966 

..ill. .ru. 
Reveuues $ 7,084,100 $5,625,700 

Expenses 1°2°52,%400 7z820.800 

Net profit or (loss) ($2,968,300) ($2,195,100) 

(1) Revenues, expenses and net opera:in~ results, 
assuming separate operation of the Sunset" 
and the "Golden State". 

(2) , Revenues, expenses and net operatin~ results, 
based on combined operation of the Sunset" 
and 'the "Golden State". . . 

,As may' ~ note.<:l, :the' foregoing figures show losses, from 

respondent's pass~er, ',serw.ees ,be-cween los Jogelcs and El Paso 7 
, . . . .. 

irrespective o'f', whether provided by the two trains separately or '.. . ' '. .' . ' .. 
in a consolidated operation. Ho~ever, with the consolida~1on of 

, . 
the "Sunset" and"the "Golden State" respondent's figures show .a 

reduction of i~s losses by about three ~rters of a million 

dollars annually. 
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Respondent also submitted data relative to the intra­

state servi.ce wh.ich it had provided from April 19, 1964, to 

May 30, 1964, in addition to its serviee with. the consolidation 

of the "Sunset" and "Golden State". It reported that a passenger 

count taken over a t"No-week period had disclosed that on the 

average fewer than eight passengers had used the service per 

one-way trip. On the basis of 'the usage which. was thus developed 

respondent estimated that over a year's time the separate intra­

state service would produce revenues of $18,200. Expenses 

applicable to the service were estimated by respondent to be 

$350,200, thus producing an est~ted loss of $332,000. 

Discussion, Findings and Conclusions 

As indicated early in this opinion, respondent's 

consolidation of the "Sunset" and the "Golden State" to reduce or 

discontinue service was accomplished by procedures which leave 

responden.t subject to such state laws or requirements of state 

regulatory agencies as may apply. Respondent contends, however, 

that for the most part its actions were not subject to the laws of 

this State nor the regulations of this Commission. A principal 

issue which is thus raised is the extent that this Commission may 

exercise jurisdiction over the service changes which respondent 

accomplished as a result 0:E, or in connection with the consolida­

tion of the aforesaid trains. 

-8-



c. 7906 HJH * 

Much of the effort which was expended by respondent 

in arguing, both at the hearings and on brief, that this Commission 

is without jurisdiction over the service changes in issue was 

directed to the point that the Commission does not have the 

authority to require the Southern Pacific Company to run trains 

outside of the borders of california, or to require the operation 

of interstate trains, or to determine the adequacy of facilities 

for the accommodation of interstate traffic, or to inquire ~to 

the revenues and expenses applicable to the operation of the 

"Sunset" and "Golden State". 

Whatever limitations there may be upon a state's powers 

to exercise jurisdiction over interstate operations of a carrier 

do not limi~ the state's authority to inquire into a carrier's 

operations to the extent reasonably necessary to the exercise of 

the authority inherent in the state over intrastate commerce. 

Since respondent's services extend both to transportation in inter­

state Con:Dllerce and to transportation in intrastate commerce, and 

since the ewo services are commingled to a large extent, it is 

inescapable that inquiry into one service should touch upon the 

other. 
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It is in this context that this inquiry is focused upon 

whether the level of respondent's service whieh was established, 

with the consolidation of the "SU:lSet" and the "Golden State" was, 

and is, suff1~eient to meet the needs of the people of the State of 

California. Although the i:l<:Iuiry is directed primarily to the 

intrastate aspeets of respondent's op~ations, it encompasses 

~uterstate aspects as well. Ih~ Commission has a responsibility 

to the people of California to make representations to the Inter­

state Commerce Comxn1ssion and to seek remedial action when it hae 

determined ~hat changes in a carrier's service may lQAve ehe 

'People ~thout the amo\mt of interstate transportation service 

the.y need. 

In its consolidation of the "Sunset" and "Colden S~te" 

respondent obviously was,motivated by a desire to curtail oper­

ating losses which it deemed it was incurring £rom the separate 

operation of the two' trains. However, ,'the fact that the trains 

were being operated at a loss does not necessarily es~blish that 

the r~y to be applied' is the G.isco~t,inu.a.nee of 'the services. 

O£',pax:ticular pertinence, to wh~t.b.er the services should be con-. '. 

tinuc.?d.'or ~ted ~s the, public neoo for ~id services., Also 

to" ~ ~usid~red is 'the eXtent that the lcsses would burden . .. 
. 'respo'nde.ut~s' ot~' services. A carrier may berequirce to, 

" . 
eontin~e . the operation of a particular service wbere it appears 

that th~.e is 4, substa.n~l public need therefor and where it 
" , 

also appears tba:.~, th~ 'loss~s '-resultiXlg from the CO!ltinued oper.l-
, ' 

tion of the service wo~d ',~e constiture :ttl undue burden upon 
" 

the other services. 
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Whether a carrier's losses from a particular service 

are so great as to eonstitute an undue burden on other of the 

c~rierfs services is a question ~bich is not readily answerable. 

One consideration is whether the operating losses which the pro-. 
posed disconttnuance is ~tended ~o mitigate or el~~te are 

actually as great as those which the carrier represents thee to 

be. !he determi~tions which are required ~ ~s respect often 

require resort to complex cost-finding procedures because of 

~lti-purpose usage of the carrier's faeilities. For examplc~ 

respondent's tracks between Los Angeles and Yuma are not only 

traversed' by the "Sunset" and "Golden State" but they are wed 

by respondent's freight trains as well. Both types of trains 

may be o.ngaged in performing interstate and inerastate 'operations 

Simultaneously. Asstmdug that in connection with these movements 

respondent muse replace a broken rail of the track over which t:.be. 

trains run, the costs of the replacement obviously must be allo­

cated to each of the services inasmuch as it would not be equitable 

to eharge all of the replacement costs against only one. of. the .. 

services involved. A number of factors, including. jud&m~t and, 

bias, enter into ~he allocations. Since the re.sults of ::the 

application of judgment factors may vary wideiy., ~e.pe:D.di1lg upou 

the soundnes~ of the. judgment employed and the extent ,0£ the 

iUfluence of any bias, the propriety' of the' reported losses should 

.' 
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be tested before being accepted as a basis for the discontinuance 
6 

of service. 

Another consideration which bears upon the question o~ 

whether losses from a particular service constitute an undue 

burden upon a carrier's other services is whether and to what 

extent the discont~uance of a service as proposed would actually 

improve the carrier's overall operating results. This question 

stems from the fact that a substantial portion of the costs of 

railroad trar.sportation consists of so-called "fixed" costs, i.e., 

costs which do not vary directly with the volume of ~e services 

performed or provided. If a carrier is to earn a profit from a 

particular service, the revenues which it receives from the service 

6. The need for'analysis or testing of the reported losses is well 
illustrated by figures which respondent presented to the United 
States District Court in connection with the injunctive order it 
sought. and obtained, from the Court to restrain the Commission 
from requiring respondent to continue beyond May 30, 1964, the 
operation of the intrestatc service which had been established 
between Los Angeles and Niland when the "Sunset" .and the "Golden 
State" were consolidated. As previously mentioned herein, the 
restraining order was issued upon respondent's representations 
that the se'rvice was resulting in a loss of $1,,200 a day. However, 
respondent's'representations to this Commission (Exhibit No. 17) 
were that the, intrastate services were being operated at a rate of 
loss of $332,000 annually. Converted to a daily basis this rate 
of loss is'$910 a day. Moreover, this loss is after provision for 
such expenses or claimed expenses 3S depreciation, interest, joint 
facilities expense.;casualcy expense, maintenance of way and 
structures·~ traffic' expense, and expenses' incurred in the hauling 
of company proper~y. ' All of such expenses may be properly chargeable 
against the services on a long-time basis. However, they are not so 
directly related.to the services that they would be definitely 
elfminated if the services are actually discontinued. 
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should be sufficient to cover ~ot only the variable costs (the 

costs which vary with the volume of service) but the applicable 

fixed costs as well. However, a service may be advantageously 

continued even though it may be unable to return all of the costs. 

This situation arises where the service is able to earn the vari­

able costs and, in addition, makes some contribution to the payment 

of fixed costs which otherwise would fall in total upon other of 

the carrier's services. Thus, the circumstance that a particular 

~ervice is being performed at a loss may not be, per se~ cle~r 

a.nd u:c.equivocal justification for the termination of the service. 

Notwithstanding any question of whether the continued 

operation of the "Sunset" and IrGolden State" as separate trains wag 

actually required by public convenience and neceSSity, and not­

withstanding any i:J.quiry which might reasonably have been made as 

to whether the separate operation of said trains was resulting in 

losses of such magnitude as to justify the consolidation of ~he 

trains, respondent's actions were such as to make itself the sole 

arbiter on these matters at the time. In this same vein respon~­

ent's positio~ concerning intervention of this Commission in 

matters pertaining to, or growing-out of, the consolidation of 
. . 

the "Sunseeu
, and "~l~en State" was mace crystal clear, namely that: 

1. 'The, establishm~ of the .intrastate se=vice 
between los Angeles and Niland which was 
initiated Apri~ 1;9,: 1964, as a substitute 
for inerastate s~rvices.formerly provided 
on certa1nschedulcs of the "Sunset" and 
"Golden State" completely removed' from the 
Commissionfs jurisdic&ion the services of 
the "Sunsettt and "Golden State" which were 
discontinued with the consolidation of 
said trains. 
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2. The Commission was without authority to 
enjoin the discontinuance of the intra­
state service operated between Los Angeles 
and Niland from April 19 to May 30, 1964. 

3. The Commission is without authority to 
require the reestablishment of the intra­
state service between Los Angeles and 
Niland except after public hearing and a 
finding that the service is required by 
public convenience and necessity. 

4. Reestablishment of the intrastate service 
is not required by public conv~ence and 
necessity. 

We do not agree with respondent that the establisbment 

of the substieute intrastate service between Los Angeles and 

Niland wholly eliminated any basis for inquiry or action by the 

Commission relative to the services which bad been discontinued 

when the "Sunset" and "Golden State" were consolidated. By its 

being fragmented from other s~ces which were formerly provided. 

by the discontinued schedules of the "Sunset" and "Golden State" 
. 

the substitute intrastate service was' so obviously foredoomed 

from the outset that it must be regarded as no more tb.a.n a 

divers.ionary device wheX'eby X'esp01ldent sought to free itsel,£ from 

any regulatory steps which the Commission might take in relation 

to the service changes 'stemming from the.consolidation. 

That the cOmmission em properly inquire into the ?pera­

tiona of the "Sunset" and "Golden State~' as said opera.tions were 

. being (:ondu~ted prior to .. their consolidation and the establ:Lsbment . 

of the subs'titut~ ·is po1~ted:' up. by a. q~~tatio~ . ~ resp~n~t', s own 
, , .. .. 

'brief (page 25) from CorpusJ'ur1s Secundciu, to wit:' . 
, ,. ". 

'~il~':.a. state conimissi~n cannot enforce 
thecontinued.oper.a.tion of an interstate 
train, it is proper to reqaire • • • that 
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reasonable notice be given it of a contem­
plated discontinuance of intrastate service 
rendered by interstate trains, to the end 
tha~ the commissio~ may make ap~ropriate 
oreers for the reneition of reasonable and 
proper intrastate service after discon­
tinuance of the exis~ing service." 7 , 

Obviously, if a state commission is to make "appropriate orders 

for the rendition of reasonable and proper intrastate service ~ftCr 

discontinua.nce of the existing service," i~ should do so in the 

light of all pertinent factors, including those applicable to the 

interstate and intrastate ~ervices,. performed as a joint operation. 

Thus, the commission's inquiry should extend not only to the need 

for the intrastate services but also to the financial results of 

said services, including the extent, if any, that the services are 

burdening other services. Obviously, also, since the intrastate 

and interstate services are being jointly performed, the 1nqu1ry 

into the former services must extend into the latter. 

As a further comment concerning the Cotorilission' s jtU'is­

diction ,over the ','Sunset" and' "Golden State", it should be pointed 

. out that the ultimate decision as to whether the intrastate service . ' 

to be provided after .. discontinuance of the interstate service i$ 
. . .' . 

reasonable a,n(i':proper ,is fundamentally a decision which rests with . . 
the ·cOmmi~sion • ."'!he Commission's jurisdietion over ~he matters 

involved is not diminished where the carrier elects to establish 

a substitute·service without notice to the Commission and without 

affording the ~ssion opportunity to determine what, is =~quired 

for the rendition of reasouab~e and appropriateinerastate servicee 

7 l5 C.J.S. Commerce, Section 78, Page 405. 
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The Commission's determination of what is required for 

the rendit10n of reasonable and appropriate intrastate service may be 

overturned by order of the Interstate Commerce Commission (or of 

the Courts) upon a finding that the intras tate service casts an 

undue burden upon interstate cotmllerce. Ordinarily, under the 

provisiOns of the Interstate Commerce Act, the decision as to 

whether the intrastate service was unduly burdening interstate 

commerce would lie within the province of the Interstate Commerce 

Commission. In this inseance, however, the decision rests initially 

with this Commission -- ehe California Public Utilities Commission 

inasmuch as the procedures which respo~dent has chosen to follow 

have avoided bringing. the service changes, and the issues arising 

therefrom, within the scope of the Interstate Commerce Commission Y s 

interpretation of its jurisdiction. 

Inasmuch as respondent elected to effect the consolidation 

of the "Sunset" and "Golden Sta.te" under procedures which subject 

it to the laws of this State and the regulations of this Commission, 

it is appropriate that the bearing of some of said laws and 

regulations upon respondent's ~trastate operations be reviewed. 

The Public Utilities Code provides that: 

''Every public utility shall furnish. and 
maineain such adequate, efficient, just, 
and reasonable service, instrumentalities, 
equipment, and facilities as are necessary 
to promote the safety, health, comfort, 
and convenience of its patrons, employees, 
and the public." 

(Section 451, 2d paragraph) 
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'twhenever any schedule s eating om inci vidual 
or joint rate~ ClAssification contract, prac­
tice, or rule, noe increasing or resulting in 
an increase iu any rate, is filed with the 
commission, it may, either upon complaint or 
upon its own initiative, at once and if it. so 
o:ders without answer or other formal pleadings 
by the interested public utility or utilities, 
but upon reasonable notice, enter upo: a hearing 
concerning the propriery of such rate, classifi­
cation, contract, practice, or =ule. Peuding 
the hearing and the decision thereon such rate, 
classification, contract> practice or rule shall 
not go into effect. The pe-riod of suspension 
of such r~te, classification, contract, practice, 
or rule shall not extend beyond 120 days beyond 
the ttme when it would otherwise go into effect 
unless the commission extends the period of 
suspension for a further period not: exceeding 
six months. On such hearing the commission shall 
establish the ~ates, classifications, contracts, 
practices, or rules proposed, in whole or in 
part, or other.s in lieu thereof, which it finds 
to be just and reasonable. 

"All such rates:. classifiea1:ions, contracts, 
practices, or rules not so suspended shall 
become effective on the expiration of 30 days 
from the time of filing thereof with the commis­
sion or such lesser time as the commission mfjY 
grant, subject to the power of the commission, 
after a hearing had on its own motion or upon 
complaint, to a.lter or modify them." 

(Section 455) 

tTUnless the commission otherwise orders, no 
change shall be made by any public utility in 
any.r~te or classification:. or in any rule or 
contract relating to or affecting any rate, 
claSSification, or service, or in any privilege 
or facility, except afte'!:' 30 days' notice to 
the commission and to the public. Such notice 
shall be given by filing with the commission 
and keeping open for public inspection n¢w 
schedules stating plainly the changes to be 

. ·made in. the schedule or schedules then in fo::ce, 
and the time when the changes will go into 
effect. !he commissio~, for good cause shown, 
may allow changes 'Without requiring the 30 days r 
notice, by zn order specifyiog the changes so to 
be made, the time· when they sbal1 take effect, 
and the manner tn which ehey shall be filed .and 
published. VJhen any change is proposed in any 
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rate or classification;' "or in any form of 
contract or agreement 'or in any rule or 
contract relating to 'or affecti~ any rate, 
classification, or service, or tn any 
privilege or facility, attention shall be 
directed to such change on the schedule 
filed with the commission, by some character 
to be designat~d by the commission, immediately 
pr~ceding or following the item." 

(Section 491) 

"Every public utility shall furnish to the 
commission in such form and deeail as the 
commission prescribes all tabulations, 
computations, and all other information 
required by it to carry tnto effect any 
of the provisions of this part, and shall 
make specific answers to all questions 
submitted by the commission. 

"Every public utility receiving from the 
Commission any blanks with directions to 
fill them shall answer fully and correctly 
each question propounded' therein, and if it 
is. unable to answer any question, it shall 
give a good and sufficient reason for such 
failure." 

(Section 581) 

"The cocmission may supervise and regulate 
e~ public utility tn the Seate and may 
do all things, whether specifically desig­
nated in this part or in addition thereto, 
whicb are necessary and convenient in the 
exercise of such power and jurisdictione" 

(Section 701) 

nEvery public utility sball obey and comply 
with every order, deCiSion, direction, or 
rule made or prescribed by the commission 
in t:he matt:ers specified 1n t:his part, or' 
any oth~ matter in any way relati.ng to or 
affecting its business ~s a public utility, 
and shall do everything necessary or prop4r 
to secur~ eompl~ce eherewith ~ all of it:s 
offioers, agents, and ~loyeese • . 

(Sectiou 702) 
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"'!he con::c.U.ssion may investigate all existing 
or proposed interstate rates, fares, tolls, 
charges, and classifications, and all rules 
and practices in relation thereto, for or tn 
relation to the transportation of persons or 
property or the transmission of messages or 
conversations, where any act in relation 
thereto takes place within this State and 
when they are, in the opinion of the commis­
sion, excessive or discriminatory or in 
violation of the Interstate Co~erce Act. 
or any other act of Congress, or in conflict 
with the rulings, orders, or rcgulatio~ of 
the Intersta:te Commerce Commissi.on, the 
commission may apply for relief by petition 
or otherwise to t~e Interstate Commerce 
Cotcmission or to any court of competent 
jurisdiction. ff 

(Section 703) 

"''Whenever the commission, after a hearing, 
finds that any railroad corporation or street 
railroad corporation does not run a sufficient 
number of trains or ears, or possess or operate 
sufficient motive power, reasonably to accommo­
date the traffic, passenger or freight, trans­
ported by or offered for transportation to it, 
or does not run its trains or ears with sufficient 
frequency or at a reasonable or proper time having 
regard to safety, or docs not s~op its trains or 
ears at proper places, or does not run any train 
or car upon a reasonable time schedule for the 
run, the commission may make an order directing 
such corporation to increase the number of its 
trains or cars or its motive power or to change 
the time for starting its trains or cars or to 
change the time schedule for the run of any 
crain or car, or to change the stopping place 
or places thereof. The coalission may make any 
other ord~r that it determines to be reasonably 
necessa.ry to accommodate and transport the 
traffic, passenger or frei@.t, transported or 
offered for transportation." 

(Section 763) 

In addition to the foregoing the Seaeo Cons~itution 

provides (amongst other things) that "the commission shall have 

the ••• power to examine bocks, records .md papers of .all 

railroad and other tr.a.nsport.a.tion companies." 

(Article XII7 Section 22) 

... l9-
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Reference has been made heretofore to General Order 

No. 27-B of the Commission which provides that a rail carrier may 

effect reductio~s in its passenge= train service upon 20 days' 

notice to the Commission and to the public unless the Commission 

requires the carrier to file an application for formal app:oval 

of tbe Commission of the proposed reductions. Said generAl order 

also provides that "It may be understood that in cases where the 

plans for the proposed reduction in service have advanced to a 

point where it would be unreasonable and/or hazardous to cancel 

the same, the said changes may be put into e:fect and the carrier 

will be allowed reasonable time within which ei:her to restore 

the service or file such formal application." 

In its brief, respondent asserts that the California 

statutes do noe specifically empower the Commission to pass upon 

passenger tratn discontinuances, and that, as a consequence the 

regulations which the Commission has promulgated in General 'Order 

No. 27-B requir~g formal approval of the Commission as a pre­

requiSite to said discentinuanees are invalid. 

Respondent's asse~tions in this. respece seem 'either 

from a mistneerp:etation or a disregard of the effect of =be above­

quoted sections of the Public Utilities Code. As may be noted 

from Section 455, for example, the Commission is empowered to 

suspend for a perioo as long as 10 months (~20 days plus six 

months) schedules which a carrier has filed to effect changes in 

its rates, claSSifications, contracts, practices or rules. 

Respondent apparently interprets the suspension authority which 

is conferred upon the Commiss1ou by Section 455 as being limi~ed 
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to rates. However, such interpretation does not give adequate 

effect to the references in t:b.e section to the terms "practices" 

or "rules". A more reasonable construction of said terms is that 

they embrace the service aspects of a carrier's operations as well 

as the rate aspects. Such construction is consistent with usage 

of those terms tn other sections of the Public Utilities Code. 

Sections 486 and 487, not mentioned hereinbefore 1 rc<i\dre common 

carriers to file with the Commission schedules setttng forth the 

carriers' "rates 1 fares, charges and classifications ••• the 

places between which property and persons will be carried •• '. 

all privileges or facilities gr~nted or allowed, and all rules 

which may in any wise change! affect, or de:ermine any part? ~ 

the aggeegate, of such rates, fares 1 charges, and claSSifications, 

or the valu~ of the service rendered to the passenger, shipper or 

consignee." (Emphasis supplied.) Clearly, the ref~ences to . 
"privileges", "faei11ties ff

, and rule changes which affect "the 

value of the se::v1.ee rendered to the passenger 1 shipper or con­

signee" are not limited solely to the rates and charges of a. 

carrier. We hold that the suspension authority which is conferred 

upon the Commission by Section 455 may be applied to proposed 

changes in a carrier's rates, or to changes fn a carrier's services, 

or to both. 

Our conclusions'concerning the Commission's powerc to 

suspend proposed' changes ~ a carrier's services apply both to the 

california intra.state services which respondent formerly provided 

by the schedules of the "Sunset" and "Golden State" that were 

discontinued with the consolidation of those trains and to the 
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intrastate service which respondent separately operated between 

Los Angeles and Niland from Ap:il 19 to May 30, 1964. In view 

of said conclusions it is not necesury to discuss respondent's 

eontentions that the Commiseion was without authority to enjotn 

the d1~continuance of the Los Angeles/Niland service. 

Mention should be made, however, of a further argument 

by which respondent undertook to defend its unauthorized discon­

tinuance of said service. Respondent asserts that the establish­

ment of a carrier's service schedules lies with the carrier in the 

first instance as a matter of managerial discretion, and that only 

if the resulting level of service is fo~d by the Commission to be 

insufficient may the Commission order an increase in service. 

Various court decisions to. this effect were cited by respondent 

as support for its position.8 

8 See Public Service Commission v. St. Louis-San Francisco Railwa 
Co., .w. which states in part t ~~: lt is not 
necessary to hold, and we do not hold, ~~t the Commission is 
without power to make general rules or regulations other than 
those specified in the statute. It is entirely conceivable that 
the promulgation of others are 'necessary or proper to enable it 
to carry out fully and effecrually all ~he purposes' of the act. 
But a general rule requiring its permission before a ~as~enger 
train can be withdra'WXl. from ser.Tice cannot be so characterized. 
A consideration of the Public Service Commission Law as a whole~ 
so far as applicable to common carriers, convinces us that it was 
the intention of the Legislature to le~ve with the carriers the 
initiative as to both serviee and rates. There are certain 
restraints ~poscd by o~her statut~ provisions in regard to 
rates, fares, and charges, but, so far as service is concerned, 
the ca:riers may in the first instance determine for themselves 
its character and extent, and may likewise make such changes 
the:ein from time to time as they deem proper. It is only when 
the service so inaugurated or furnished is, or becomes, 'unrea­
sonable,' unsafe, j,mproper, or inadequate' that the Commission 
may interfere." 
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However, analysis of the cited decisions shows a material 

dissimilarity between ,the circumstanees upon which said decisions 

were reaehed and those which are under consideration herein. In 

the cited cases, orders of $tate regulatory agencies to reserain 

carriers from discontinuing passenger tratn services were ~ulled 

by the Courts on the grounds that the agencies lacked the statutory 

authority to iss~e such orders. In the instant :atter the corre­

sponding circumstances do not prevail. As we have previoC$ly 

pointed out, the Commission has been empowered by Section 455 of 

the ~blic Utilities Code to suspend proposed ser~ce discontinu­

ances. Also it is empowered to hold hearings on the propriety of 

the proposals, and to issue orders on the loevels of service which 

it: finds to be reasonable. Consequently, this is not an instance 

where statutory authority for the Commissio~'s action is lacking. 

With respect to respondent's assertions that the 

Commission may not suspend a ~roposed discontinuance of service 

inasmuch as the establishment of a carrier's service scheeul2S is 

a matter of managerial discretion, we point out that in this State 

it has been recognized that the exercise of regulatory powers 

involves an invasion of the functions of management eo some exte:lt; 

that it does not necessarily follow that such invasions are neces­

sarily unlawful; and that the functions of management are st:bject 

to the exercise of the police power iu 'the regelation of the ' 
, 

earrier. 9 
. 

One other matter .that imp~ls eommen~ is the sense of 

urgency to avoid or reduce operating losse~ that obviously was 

9 Southern Pacific Co. v. Public Utilities Comm1ssion,4l Cal. 2d 
3'54, 361 (1953). 
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the backdrop for the changes which respondent effected in its 

schedules for the "Su:lset" and "Golden State". As stated earlier 

herein, respondent estimated that during the year 1966 it would 

incur an out-of-pocket loss of $2,968,300 from separate operation 

of the "Sunset" and "Golden Staten whereas \!nder the consolidated 

operations its loss would be $2,195,100. Thus respondent's 

figures indicate that the consolidation of the two tr~Lins would 

result in a reduction of more than three quarters of a million 

dollars in out-of-pocket losses during 1966. 

Although respondent's objectives to achieve a reduction 

~ its losses are commendable, we are not persuaded that the 

showing of losses which respondent presented reasonably portrays 

the applicable circumstances. Part of the claimed losses are 

after allowance for interest expense on locomotives and passenger 

cars. lbe estimates for this expense for the year 1966 are as 

follows: 

Locomotives 
Passenger cars 

~ota1 interest expense 

(1) 

$ 22,000 
280,600 

$302,600 

(1) Assuming separate operations of the 
"Sunset" and "Golden State". 

(2) 

$ 14,400 
229 t 100 

$243,500 

(2). Based on the consolidated operations 
of the "Sunset" and "Golden State". 

We do not deem tnterest expense to be properly chargeable as an 

out-of-pocket o~rating expense. It should be exclucled from 

respondent's listing of said expenses, and the alleged losses 

should be reduced accordingly. 
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We ~re also not persuaded that the realizable relief 

from the separate operation of the "Sunset" and "Golden State" 

was as great as might be inferred from respondent's showing. 

Respondent's expense est~tes (Exhibit 20) show amounts of 

$441,300 and $1,246,800 as being the out-of-pocket charges that 

would have been made against said trains for the year 1966 for 

joint facilities expense and for the expenses listed in the 
10 

margin below. 

It might be concluded that the reduction in its 

passenger train service would have enabled respondent to effect 

proportionate reductions in the above expenses. However, such 

is not the case. A substantial portion of the expenses are 

allocations of expenses which are incurred in responaent's operations 

as a whole, and which either do not vary directly with the number of 

trains operated or d~ not vary immediately ~th the ~cmber of 
11 

trains operated. Hence, it follows that as a :cduction in trains 

10 Maintenance of way and structures 
Station supplies and expense 
All other transportation 
All other maintenance of equipment 
Traffic 
General 
Haul of company mAterial 
Non-operating cm.ployees' wage increase 
Health, welfare and payroll expenses 

applicable in connection with above expenses .. 

11 A principal item of expense of the latter type is maintenance 
of way and structures expense. Assertedly, such expense varies 
with the volume of traffic.. However, the record shows that a 
reduction in traffic is not ~ediately followed by a correspond­
ing reduction in mainten.,'mce of way and structures expense .. 
The reduction in expense is accomplished over the ensuing years 
to the extent that the deterioration of ways and structures is 
lessened by the less~r traffic and therefore requires a lesser 
amount of upkeep to maintain the ways and s truetures • 
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occurs, some- of the expenses t:l.U8t he rellll~tod to fewer trains. If 

the costs of respondent's other services are augmented by expenses 

formerly assigned to the "Sunset" .and "Golden State" the apparent 

ber.efits from consolidation of the trains are diminished and 

~hould be evaluated accordingly. 

Our eonclusio:s concerning the effect of the realloca­

tion of expenses appear to be borceout by respo~dentrs own figures 

relating to the costs of operating the "Sunset" and "Golden. State" 

on a consolidated basis. Whereas, . for example, respondent's· 

figures show joi~t facilities expense as being about $220,000 per 

train for the separate operation of the two tra!ns during 1966, 

the figures (EXhibit 19) show $370,500 as being the joint faci11~ies 

expe~e applicable to the consolidated opera~ions. Similarly, 

respo~dent's figures for the e~enses named in footnote 10, above, 

show expenses of about $623,000 per train for the separate operation 

of the trains c.uring 1966. However, for the consolicl.a.ted operatio:es 

the corresponding estimate is $1,019,000. 

The total of the joint facilities expense and the other 

expenses named iu footnote lO'which respond~trs figures show 

'Would have been charged to separate operatieus of the "Smlset" .and 

the "Golden State" during 1966 is $1,688 7 100. The total of said 

expenses which was charged to the consolidated operations is 

$1.,389,600. R~spondeutrs showing does not explain whether the 

difference of almost $300,000 repres~ts actual reductions. in 

exPC'Ilses which were effected with the consoliclation of the two 

trains or whether the 'e~~es continue ~o apply, or eo' apply in 

part, and have been charged against other aspects of respondent's 
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op~rat1ons. The amount which is involved is sufficiently large 

to be significant and deserves explanation. 

One further matter which should be considered in regard 

to the reduction in losses which respondent was seeking to achieve 

through its consolidation of the "Su::lSet" and "Golden State" is 

the effect of income taxes. No reference was made by respondent 

to income taxes o However, the effect thereof is substantial, 

since in the computation of the taxes applicable to respondent's 

total operations, losses from respondent's passenger operations 

may be offset against profits from respondent's other op~rations. 

The practical effect, in general, is that under prevailing tax 

rates respondent's income tax liability is reduced to the extent 

of about one-half of the losses. Revision of the reported losses 

to eliminate the effect of interest, as previously oiscussed, and 

to reflect the reduction in tax liability results in the following 

estimates of respondent's out-of-pocket losses for 1966 from the 

"Sunsetff and "Golden State": 

Estimated losses from separate 
operations •••• ' •••••• $l,332~850 

Estimated losses from consolidated 
operatio~s • • • • • • • • •• 975z800 

Difference $ 357,050 

Thus it appears that instead of a saving of more than 

three quarters million dollars,. the realizable saving from 

consolidation of the traius 'was less than half that amount. Xbis . , 

saving is subject to a further reduction, ~or it does not take 

into account any portion of those expenses aggregating almost 

$300,000, which applied to the separate operations of the "Sunset" 
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and "Golden State", and which may have been charged, ill whole or 

in part, to respondent's other operations ~ the reallocation of 

expenses following the consolidation of ehe trains. 

Even though respondent's losses from the separate opera~ 

tion of the "Sunset" and "Golden State" were as great as reported 

and the anticipated savings from the consolidation of the trains 

as great as indicated, those facts, of themselves, are not suffi­

cient justification for the utilization of methocls which do not 

accord due recognition to the obligations inherent in respondent's 

operations to function fully and fairly in the public interest. 

Since, moreover, it appears that the realizable gains from 

consolidation of the train services would not reduce the losses 

from the separate services nearly to the extent that respondent's 

figures imply, said gains provide even less excuse for the 

precipitous reductions tn service without compliance with lawful 

procedures. 12 

The extent tha.t public convenience and necessity r~q~ired 
, '. 

the level of service which was 'being provided by' the ffS~~t" and 

"Golden State" just prior to the consolidation of those trains 

eannot be reasonably approximated at this time. However, it 

12 . 
Had respondent's financial situation been so critical that it 
could not defer action until authorization for the service 
changes could be proeured in accordance with cus~ry proce­
dures, it could have requested authority to effect the service 
changes pending hearing thereon pursuant to provisions of 
General Order No. 27 .. B which permit such action when "it would 
be unreasonable ••• to cancel the same (plans for a proposed 
redu.ction of service)." However", respondent did not seek to 
follow this course. 
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appears t~t following the schedule changes, the demand for 

respondent's services, as indicated by the following comparison 

of the n\Jmber of trains, including second sections, operated prior 

to and after said schedule changes, deteriorated quite rapidly: 

Scheduled annual number of trains 
operated between Los Angeles 
and El Paso prior to April 1964 730 

Number of trains operated beeween 
Los Angeles and El Paso during 1965 555 

Estimated number of trains operated 
bett-:een los Angeles and El Paso 
during 1966 • • .. • .. .. . • .. • • • .. .·464 

The foregoing figures are not wholly indicative of the availability 

of service after the schedule reductions, for with said reductions 

respondent increased the size of the trains used in the consoli­

dated operations.. Nevertheless, the number of tre-ins ~:hieh were 

operated in 1965 was only about 75 percent of the scheduled opera­

tions during the year prior to April 19, 1964, and the est~ted 

number for 1966 was only about 84 percent of the n~ber for 1965. 

Inasmueh as the service reductions which respondent initiated in 

April, 1964, are continuing at a substantial pace, it seems 

evident that a substantial segment of the public which respondent 

t:ransported when the "Sunset" anc; nGolden S1:ate" were separately 

operated has been turned away from respondent's services by 
13 

respondent's own actions. 

13 Respondent's exhibits (Nos. 19 and 20) show that had the 
"Sunset" and the ~;Golden State" been operated separ.ately 
in 1966 the combined annual passenger revenue WOUld. have 
been $4,725,000 while the corresponding est~ee for the 
consolidated train is $3,700,000. Thus, respondent's O'WIl 
figures reflect a traffic loss of 21 percent due to the 
consolidation. 
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Whether the present public need for respondent's services 

is being adequately satisfied by the services which respondent is 

now providing is a matter which cannot be determined on this record. 

AlthOUgh a stated purpose of this proceeding was to determine 

whether respondent should be required to reestablish the level of 

service Within california which it operated prior to the consoli­

dation of the rrSunset" and "Golden State") no evidence relative 

to the present and future needs for said service was presented. 

In the circumstances we conclude that cause for an order directing 

respondent to reestablish the level of service which it operated 

prior to April 19) 1964, has not been shown on this record. This 

proceeding will be te~ated. 

Sutmllarizing our findings and conclusions hereinbefore 

stated, we find that: 

1. Prior to April 19, 1964, respondent was engaged in the 

transportation of passengers) baggage, mail and express by the 

trains rtsunset" and "Goldcn State" between Los Angeles, El Paso 

and intermediate points. 

2. As of April IS) 1964, respondent consolidated the 

rrSunset rt 

and "Colden State" a.nd thereby reduced its service from 

two trains daily in each direction to one train dail~ in each 

direction between Los Angeles) El Paso and intermedia.te points. 

-30-



• 
c. 7906 HJH * 

3. 'the :eduction in service was accomplished without prior 

notice to, or authorization from, the Interstate Commerce 

Commiss ion. 

4. Section 13a(1) of the Interstate Commerce Act provides 

that if a earrie:t" wishes to crum.ge service without complying 

with a state regulation, it must file notice of the proposed change 

or discontinuance with the Interstate Commerce Commission. 

S. In its operation of the "Sunset" and IlGolden State" 

prior to April 19, 1964, respondent WAS also engaged in the 

transportation of pa$sengers on the trains between poines within 

California. 

6. The Public Utilities Code sets forth laws governing 

the operation of common carrier service by railroad corporations 

wi thin California. 

7. Said laws incluC!~ requirements that common carriers 

file schedules covering their services with this Commission and 

prohibit changes in the schedules except upon clue notice to, or 

authorization from, this CommiSSion. 

S. In effecting the reductions in its california intrastate 

service th.rough consolidation of the "Sunset" and Colden State" 

respondent did not serve prior notice of th.e reductions upon this 

CommisSion nor did it obtain a.uthorization from this Commission 

for said reductions. 

9.. Concurrently with the reduction in serviee occasioned 

by the consolidation of the "Sunset" a."'ld "Golden State",. respondent 
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initiated passenger traj~ service beeween Los Angeles and Niland 

and intermediate points, which service was operated on time 

scbedules the same as those which had been previously operated 

by the "Sunset" and "Golden State". Said service was operaeed 

tb:.:'ough May 30, 1964, and was thereafter terminated without 

Commi~sion authorization. 

10. The separate intrastate service ~o which reference is 

made in paragraph 9 above was performed under subatsntielly // 

different cost conditions than the eorrespondtng service form~rly 

provided by the IfSunse~" and the "Golden State", inasmuch as all 

of the costs of the operation of the trains in said intrastate 

service were charged against said service, whereas the eorrespocding 

intrastate service for.ner1y provided by the "Sunset" and "Golden 

State" was performed as a joint service in conjunction with the 

interstate operations of the "Sunset" and "Golden State", with 

divisions being made of the costs of the total services involved. 

11. In view of the dif£~rences between t:be costs of the 

separate intrastate service and the costs of the California intra ... 

state passenger service formerly provided by the schedules of the 

"Sunset" and. "Gold.en State" which were discontinueci ~1ith the 

conso1ieation of said trains, the separate intrastate service was 

not a reasonable and prop~r substitute for the California intra ... 

state service of the "Sunset" and "Golden State". 

l2. r..Jhat service, if any" 'to.10uld be a rea.sonable and proper 

substitute for the california intrastate service formerly prcv!ded 

by the "Sunset" .a::.d TfGolden State" was a matter which req-.Jired 
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determination in light of cost and traffic factors and related 

considerations applicabl~ to the operation of the "Sunset" and 

"Golden State" (a) at the time those trains were consolidated 

and (b) for a reasonable period in the future. 

13. The determination of costs and related considerations 

applicable to a reasonable and proper California intrastate 

passenger train service to be operated following the discontin­

uance of an intr~state, service performed jointly w:i.th an inte%"­

state service necessarily requires analysis by this ~sion 

of the costs and related considerations appli~ble to the joint 

services. 

'Upon the basis of the foregoing findings, we conclude 

that: 

1. Under the procedure which respondent, followed to reduce 

its passenger train se-.cvice between Los Anselo=~ El Paso and 
, . intermad1ate poin~s througb consolidation of the "Sunset' and 

"Golden State") respondent was subject to the provisions of the 

California State Con3titution, th~ Public Utilities Cod2~ and 

the regulations of this Cotc:Xd.ssio'D. to the extent that said 

proviSions and r~gulations applied to i~s operations • . 
'. 2. !he action takeu by respondent :~ dis~ont~ing certain 

California; iueras1:ate pa.:;.senger train ~e.%Vic~~ (which it ~d been 

proViding by the 'tS~et" ~d ."Gold~ S~.;tteff) rithout first 
. ... 

. 
violation of prOvisions of ~e Public Utilities Code, 'particularly 

thos<e se.t forth in Sections 486) 487, 455 and 491 •.. 
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3. Respondent violated provisions of the Commission's 

General Order No. 27-3 by its action taken as of May 31, 1964, 

in discontinuing the separate California Intrasute passengcr 

train service which it had established following the reduction 

in California intrastate service made as a result of its con­

solidation of the "Sunset and "Golden Staten. 

4. By reason of the foregoing violations of the Public 

Utilities Code respondent is subject to such penalties for said 

violations as the Public Utilities Code provides. 

Although we conclude. that by reason of its unauthorized 

discontinuance of California intraseate passenger train service 

respondent subjected itself to penalties which the Public 

Utilities Codc specifies for violation of provisions of the Code 

and regulations of the Commission, we also conclude that penalties 

should not be invoked in this instance. We emphasize, nevertheless, 

that in any further matters involving service reductions which are 

subject to the Publie Utilities Code and regulations of this 

COmm.ission, we shall expect full compliance with the applicable 

statutory rcquiremen1:S and the Commission's regulations. Any 

witholding of penalties in this matter should not be construed ~ 

a limitation upon any action which the Commission may eake in any 

similar matter ill the future. 
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In view of the foregoing conclusions and those relative 

to tbe absence of a showing of public need for restoration of the 

services which ha.ve been discontinued~ we conclude that this 

proceeding should be terminated. 

ORDER ,...... _ .... - ..... 

IT IS ORDERED that the investigation in this proceeding 

is discontinued and Case No. 7906 is dismissed. 

'!be effective date of this order sha.ll be twenty days 

after the date hereof~ 

SanFranci3c0 '17t::: 
Dated at ~ Californ1a, this I-

.Ovc.IAB~E-R-------- -~-day of _________ ... 

/ / 


