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Decision No. 93477
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Investigation on the Commission's
own motion into the rates, opera-

tions and practices of FRATIANNO
TRUCKING CO., INC.

Case No. 8583
(Filed January 24, 1967)

Investigation on the Commission's
own motion into the rates, opera-
tions and practices of WM. E.
SCARPO, doing business as D & D
TRUCKING CO.

Case No. 8586
(Filed Januaxy 24, 1967)

James Fratianno, in propria persona,
foxr Fratiamno Trucking Co., Inc.;
William E. Scarpo, in propria persona,
f6§ DL§'D Trucking Co.; res,pogdencsli
Bero ughran & Geernaert by Bruce R.
Geeénaer%hand Marshall G. BexolL, %or
Milés & Sons Construction Division;
G. Ralph Grago, for Associated Inde~

pendent Owner-Operators, Inc.;
interested parties.

Timothy E. Treacy, Coumsel, for the
Commission staff.

INTERIM OPINION

On Januaxy 24, 1967 the Commission instituted an investi-
gation on its own motion into the rates, operations, and practices
of Fratianno Trucking Co., Inec. (Fratianmo) and William E. Scarpo,
doing business as D & D Trucking Co. (Scaxrpo), for'the purpose of
determining whether respondents have viélated Sections 3664, 3667,
3668, and 3737 of the Public Utilities Code by charging less than

the applicéble hourly minimum rates on trangportation in accoxdance
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with Items 300, 365, and 366 of Minimum Rate Tariff No. 7 QRY 7)
and supplements thereto, and also whether respondents havg violated
Sections 3704 and 3737 of the Public Utilities Code by failing to
properly complete, execute, and retain shipping documents as re-
quired by Item 93.1 of MRT 7.3' The order of investigation covered
the period between March and August, 1966. The cases were con-
solidated for hearing pursuant to the Commission's Rules of

Procedure.

These cases are companion cases to Case No. 8584,

Invegtigation of 0. D. Hansen, Jr., and Fred ReCupido, doing business

73475
as O L Trucking, Intexim Orxder issued this day, Decision No. 33 »

and to Case No. 8585, Investigation of G. C. Lindly, doing business

as Western Dump Truck Service, Interim Order issued this day,

Decision No. 'Z,M'Zﬁ .

Public hearings wexre held before Examiner Robert Barnett

in Sacramento on March 9 and 10, and May 10, 1967, after which the
matter was submitted. Miles and Soms Construction Division (Miles)

was permitted to appear as an interested party. Mr. Grago, an

intexested party, did not examine witnesses or present testimony.

Pursuant to Contract No. 11-0380% between the State of
California Division of Highways and Miles, Miles agreed to comstruct

a portion of Interstate Highway No. 8 neaxr El Centxo. This case is

concerned with some of the work pexformed between Mhrch 1966 and

Y - ~
- The staff, during the hearings, stated that they did not
intend to proceed on any documentation error violations,

- 80 that part of this case will be dismissed.
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August 1966, which involved the tramsportation of dirt £ill from
dirt pits to the comstruction site. To perform this transportation
Miles hired permitted carriers. Some of these carxiers, in turm,
engaged other permitted carriers to assist in this transportation,
thus creating a prime carrier-subhauler relationshiﬁ. Respondents

wexe prime carxiers.

Minimum Rate Tariff No. 7 provides rates to be charged

for the trénsportation of dirt in the El Centro area, which charges
are stated either as hourly rates or as distance rates depending
on the agreement of the parties. The hourly rate varies in re-
lation to the carrying cépacity of the truck. |
Contxact No.ll-038024 provides, im part, that "trucks
used to haul material being paid for by weight shall be weighed
empty daily . . . ." As between the Division of Highways and
Miles the dirt bauled under this comtract was paid fox by weight.
Scales and a scale house were placed near the job site so that
the trucks could be weighed. As between Miles and respondents the

dirt bhauled was paid for according to bourly rates.

STAFF EVIDENCE

Associate Transportation Representative Switzer testified
that he is in charge of the El Centro district office of the
Commission. On May 23, 1966 some 40 truck drivexs appeared at his
office and complained that they were being paid less than the rates
prescribed in MRT 7 for work on the Interstate Highway No. 8 job.
As a result of this complaint the Commission staff set up.a‘field

survey which took place on May 25, 26, and 27, 1966 at the job site.

-3-
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Three assistant txansportation representatives were each assigned
to ride a specific truck for each of the three days. They were
instructed to observe the operation and record the time factoxs
required by Item 93.1 of MRT 7. Mr. Switzer stationed himseelf at
the job site scale house where he recorded the time that each txuck
weighed in light in the morning (tare weight) and where he could
see the trucks coming over the scale to weigh eack load throughout
the day. A State weighmastex recordéd the tare weight of each
truck and the loaded weight of each truck as it came across the
scales.

The scale house was located about 1/8 to 1/4 of a mile
from the job site. The pit where the trucks were loaded with dirt
was located 8.28 miles fxom the scale house, via the route through
the community of Hebex, oxr 10.83 miles through Calexico. The
running time on each route was approximately the same because
traffic conditions through Calexico permitted faster movement.

Mr. Switzer's records show that the usual running time fxrom the
pit to the job site and return was between 38 and 43 minutes.

Mr. Switzer determined the chargeable time that Fratianno
Truck No. 106 worked on May 26 and 27, 1966 by observing the time
that the truck weighed light in the morning, and the time that the
truck arrived to dump the last load in the afternobn, and by esti-~
zating the other time factors needed to determine the chargeable

2/ ~ ‘ .
time. The estimate was based on average times of all other trucks

2/

The time factors needed to obtain the net chargeable time are:

Time driver reported to work.
Time completed last loading.
Time arrived to dump last load.
Time finished last cdump.
Allowable deductions.

A
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running those days, including those upon which staff representatives
rode. Mr. Switzer made a similar determinatiom for Scarpo Trucks
Nos. 412 and 416.

Mx. Switzer determined that the time the driver reported
for work was the time the driver obtained his tare weight in the
morning. This determination was based on the observatiom that an
employee of Miles would come into the scalé house each afternoon
and give instxuctions as to when the scale should open the next
morning. Another employee would then write the time down on a
plece of cardboard and put the cardboard outside by the scale so
that the drivers could see the sign as they drove up to weigh their
last load of the day.

On August 3 and &, 1966 Mr. Switzer visited the office
of Fratianno and on August 11, 1966 Mr. Switzexr visited the office
of Scarpo to examine their records for the month of May 1966. He
determined that respondents conducted operations on the Interstate
Highway No. 8 job between Maxch 23,v1966 and August 12, 1966. He
photocopied the thrxee freight bilis of Fratianno and Scarpo which
reflected the activity of the trucks that staff representatives
obsexved during the May suxvey. These pﬁofocopies, and the in-
formation gathered by the staff representatives who observed che
trucks, were sent to a staff rate expert to determice the nature
and extent of tariff violatzons if any

Ass;stant Tran5portatzon Represencatxve McMurphy tescified
that on May 25, 1966 he ‘participated in ‘the investigation of the
construction of Interstate Highway No. 8 near El Centro'by riding.
a truck and recording its opération in order to compute the trans-

portation charges in accordance with MRT 7. He rode Fraciaﬁnofs

Truck No. 106. His recoxd of some of the time motations requixed |
by WRT 7 is: |

-5-
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Time reported for work 0500 AM

Time completed last loading 1604 PM

Time arrived to dump last load 1624 M

Time finished last dump 1625 PM

Allowable deductions 25 minutes

He testified that the truck made 16 xound trips om
May 25, 1966 and the average time for each round trxip was 41 minutes.
After obtaining tare weight, it took approximately 15 minutes to
drive from the scale house to the loading pit, and about another
40-minute wait before the truck was first loaded.

Assistant Transportation Representative Smith testified

that on May 25, 1966 he paxticipated in the investigation of the

construction of Intexrstate Highway No. 8 neax El Centro by riding
2 truck and recording its operation in order to compute the trans~
portation charges in accoxrdance with MRT 7. He rode Scarpo truck
No.557. His record of some of the time notations required by
MRT 7 is: | | |

Time repoxrted for work 0547 AM

Time'coméleted last loading 1615 PM

Tiﬁe'axrived to dump last load 1636 PM

Time finished last dump 1637 PM

,Allowable deductions 28 minutes

He ‘testified that the truck made 15 round trips on May 25,
1966 and the average time for each round trip was 40 minutes. After
obtqznzng tare weight, it took approximately 15 minutes to drive
from the scale house to the loading pit and another 10-minute wait
before the truck was first loaded. | |

Associate Transportation Rate Expert Peterson testified
that he prepared Exhibits Nos. 6 and 7, which show the rates and

charges assessed by Fratianno and Scaxpo and'compare them to the

-6-
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rates and charges that the witness considers are the applicable
minimun xates and charges for the transportation that took place. He
prepared his exhibit using information supplied by Witness Switzer
and from the staff pexsonnel who rode respondents"trucks. A summary
of Exhibits Nos. 6 and 7 shows:

FREIGHT BILL NO. 1554 HOURS CHARGE
Staff Evidence 11 20/60 170.79

Fratiaono's records 10 1/4

Undexchaxge

FREIGHT BILL NO. 1555 HOURS
Staff Evidence 11 6/60

Fratianno's recoxds 9 3/4
Undexcharge

FREIGHT BILL NO. 1556 BOURS
Staff Evidence | 11 12/60

Fratianno's recoxds 9 1/2
Undexcharxge

FREIGHT BILL NO. A6768 HOURS
Staff Evidence ' 10 43/60

Scarpo's records 10 x/2
Undexchaxge

FREIGHT BILL NOC. A2806 HOURS:
Staff Evidence 10 35/60

Scarpo's recoxds 9
Undexcharge

FREIGET BILL NO. A6813 HOURS ' CEARGE

Staff Evidence ' 11 28/60 $ 166.87

Scarpo's recoxds: : . 91/2

' 133,
Undexcharge $ :

Mr. Petexson determined the time and location the driver
reported for work from information given to bim by Mr. Switzer.
The information was that Miles orxdered the carxiers to weigh light

each morning. This time of weighing light was, in Mr. Peterson's

opinion, the time of reporting to work.

-7
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Scarpo's Evidence

Respondent Scarpo participated in cross-examining

witnesses at the hearings but presented no witnesses in its own
behalf.

Fratianno's Evidence

Respondent Fratianno cross-examined witnesses and pre-
sented one witness, its managexr, James Fratiaamo. ir. Fratiaomo
testified that he operated 12 to 14 tractoxr and trailer trains om
the E1 Centro job. Fratianno used both employees and subbaulers
to operate its trucks om the job but the witmess was not sure in
what proportion. Mr. Fratiamno testified that his drivers were
told to zeport to work at the dirt pits in the morning but the trucks

had to taxe in light before they reported to work.

Miles' Evidence

Miles did mot pregent evidence during these hearings
because, in oxder to save duplication of testimony, and at Miles'
request, it was agreed that any evidence Miles Qished to present
bearing on the issues raised in the four rate violation pre-
ceedings, Case Nos. 8583, 8584, 8585, and 8586, could be submitted
in Case No. 8584 and would be comsidexed as Miles' evidence in all
four cases. The evidence presented by Miles is set forth in
Case No. 8584 and will not be repeated herein. We héve;considered

that evidence to the extent that it is applicable to respondents

Fratlanno and Scaxpo in reacking our décision'berein.




Discussion S e

The central question-to.be decided in these two cases,
! T eViges, e

as in the companion cases,'is Wﬁerbldidﬁﬁhéﬂiruck drivers report to

work? TFor the reasons stated in Case No. 8584 Decision
o.___7347S , Interim Order issued this day, we find that the
drivers reported for work”at the scale house when they weighed

light in the morning and,.cherefore, the time they reported for

work was the time they wexghed 1ight each morning.

The staff witnesses' tes;imony regarding the remaining
time factors and the carrying capacity of ‘the trucks, which are
needed to determine the chargeable time f;x the.t;ucks undex
obsexvation, 1s the most accurate in the récoidvand we f£ind the
testimony to be true. Based on our finding that the time the
drivers reported to work was the time :ﬁey weighed light each
norning, plus the testimony of the staff witnesses who observed
and rode the trucks, and the analysis of the rate expert, we find
that respondents charged less than the rates prescribed in MRT 7

foxr work performed on May125,'26, and 27, 1966 on the El Centro job.

Pindings of Faet

1. Pursuant to Contract No 11-038024. between the State of
California Division of Highways an& Miles, Miles agreed to con-
struct a portion of Interstate nghway No. 8 near El Centro. Ome
part of said contract provides that 'Trucks used to haul material
being paid for by weight shall be wclghed empty daily.” Dixt
hauled under this contract was paid for by weight.
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2. To haul dirt required in the construction of Interstate
Highway No. 8 Miles employed, among others, respondents. Respondents,
in turn, employed subhaulers. As between Miles and respondents,
between March 1966 and August 1966 the dirxrt hauled was paid for
according to hourly. rates. Respondents operate pursuant to radial
highway common and city carrier permits and were served with the
appropriate tariff.

3. In response to complaints, members of the Transportation
Division of the Commission staff made a field survey of the dirt
hauling being performed on the job. The field survey took place
on May 25, 26, and 27, 1966 and consisted of three staff men each
observing or riding a truck of respondents' and recordiﬁg tﬁe time
factors required by Item 93.1 of MRT 7, and one staff man statiomed
at the scale house on the job recording the time that each truck
weighed light in the morning. A State weighmaster at the scaie
house recorded the tare weight of each truck every morning, and
the loaded weight of each truck as it came across the scales during
the day.

4. An employee of Miles would come into the scale house
each aftermoon and give instructions as to when the scalé should
open the next morning. Another employee would then write the time
down on a piece of cardboard and put the cardboard outside by the
scale so that ﬁhe.drivers could see the sign as they drove up to

weigh their ‘last load of.the day. The time the drivers reported

for work .was the time that they weighed light at the scale house

each morning.

5. -Tﬁé.staff-testimony'regérding the time factors and the
carrying capa;ity of the trucks needed to detemnine chargeable

time is correct. We find that respondent Fratiamno charged less

<10~
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than the rates prescribed in MRT 7 for work described in Freight
Bills Nos. 1554, 1555, and 1556 in the total amount of $93.10, 2nd
that respondent Scarpo charged less than the rates prescribed in

MRT 7 for work descxribed in Freight Bills Nos. 46768, A2806, and
A68L3 in the total amount of $67.62.

Conclusion of Law

The Commission concludes that respondents violated
Sections 3664, 3667, 3668, and 3737 of the Public Utilities Code

by charging less than the applicable hourly minimum rates for

transportation in accordance with MRT 7.

INTERIM ORDER

IT IS ORDERED that:
1. Fratiamnno Trucking Co., Inc. shall pay a fine of $5,000 Q//
to this Commission on or before the twentieth day after the ef-

fective date of this orxder.

2. Wa. E. Scarpo, doing business as D & D Trucking Co. U//

shall pay a fine of $5,000 to this Commission on or before the

twentieth day after the effective date of this order.
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3. The Commission staff is directed to review respondents'
records to ascertain all underchaxrges that have occurred between
March 23, 1966 and August 12, 1966 for work dome by respondents fox
Miles and Sous Constru;tion Division on the El Centro Interstate
Highwaj No. 8 job, in addition to those set forth herein. When
undexchazrges have been ascertained, this proceeding shall be :é-
opened to take additional evidence to determine the extent of the
underchaxges found, if any. All parties in this proceeding shall
be permitted to participate in the reopened proceeding.

4. The Commission staff shall use the following methods and
time factors in determining additional undercharges:

a) On all freight bills, except on those freight bills
which have the woxds "scales™ or 'pit scales™ inserted in a space
provided to show the location at which the driver reported for woxk,
the time for reporting for work shall be computed by adding fifteen
ninutes to the starting time shown to allow for the d:iviﬁg.time
from the scales to the pit. To the extent that thexe are other
time factors on the freight bill those time factors shall be used,
except that the total hours worked figure shown on the freight bill
shall be disregarded in all cases.

b) Average times shall be utilized to the extent that
accurate time factors camnnot be detexmined from the face of the
freight bill. The average time.of a round trip was forty minutes,
twenty minutes was the average running time of the last load and,
therefore, forty minutes was double the running time of the last
load. Oné-half hour is reasomable for allowable deductions, the

difference between time arrived to dump last load and time finished

last dump is de minimis, and shall be disregarded.

-12-~
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¢) 1If chargeable time cannot be determined from the

time factors on the face of the freight bill plus utilizing the
average times set forth above then the following method of com-
putation shall be used: the number of round txips each truck made
each day shall be determined f£xom the weighmastér's time sheets,
forty minutes shall be allowed foxr each round trip; fifteen minutes
shall be added to allow for the time between xreporting to work and
obtaining the first load; and twenty minutes shall be added to
allow for double the running time of the last load.

| d) Except for determining the undexcharges found in
Findings of Fact No. 5, cubic capacity of the trailers shall be that
shown on the freight bills. If cubic capacity is mot shown then a
capacity of 19/20 cubic yerds shall be used.

5. Respondents shall file, prior to Jamuary 12, 1968, a
legal action to collect the amounts of undexrchaxges set forth in
Findings of Fact No. 5, together with those that may be found after
the examination and hearing required by paragraph 3 of this oxder,
and shall notify the Commission in writing upon the £iling of such
action.

6. Within sixcy days after the effective date of this order,
respondents shall review their records from Marcb'23,'l966-to and
including August 12, 1966 and shall file with the Commission a

report setting forth the names of the subhaulers used on the

Interscate Highway No. 8 job during this period, the amount

originally paid to each, and any amount subsequently paid c§ each.
. Respondents shall remit to each of the subhbaulers additional amounts

collected in accordance with further ordezwof the Commission.

-13-
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7. Respondents shall cease and desist from charging and
collecting compensation for the transpoxrtation of property or for
any service in connection therewith in a lesser amount than the
minimum rates and charges prescribed by this Commission.

8. That part of the Order of Investigatiom alleging vio-
lations of Item 93.1 of Minimum Rate Tariff No. 7 is dismissed.

The Sécretary of the Commission is directed to cause
personal service of this order to be made upon each respondent.
The effective date of paragraphs 1 and 2 of this order shall be
twenty days after the comple:ion of such sexvice; the effective
date of the remainder of this order shall be the date hereof. The
Secretary is directed to cause service by mail of this oxder upon
all carriers known to the Secretary to have worked for respondents
on the Interstate Highway No. 8 coﬁstruction job &t El Centro between
March and August, 1966.

Dated at___ Sio Francised | California, this_ /27%

day of DECEMRER . l9é7z"j:>

/

quners

Commissioner William M. Bonnett, 'bo_ﬁ.ng
Tecossarily absent, did 2ot participate
in the disposition of this proceeding.




