Decision No. 73523

BEFORE TEE PUBLIC UTILITIES COMMISSION OF TEE STATE OF CALIFORNIA

Invest:.gation on the Commission's
own motion iafo the rates, operations,
charges and practices of VAN DYKE'S

RICE DRYER,

) .

) | Case No. 8574 .
g (Filed Jaruary 4, 1967)
)

James C. Van Dyke, for respendent.
Dawv:id R, Larrouy, Counsel, and E. E. Caﬂoon
ror the Ccmmission staff

OZPINION

By its order dated Jamuary 4, 1967, the Commission =
instituted an investigation into the rates, operations, cnarges«and
practices of Vam Dyke's Rice Dryer, Inc. | | |

A public hearing was held before Examinergo'teary at
Sacramento om April 25, 1967, with the matter being'submitted“on‘-
~ briefs since filed and comsidered. | R

Respondent presently conducts operations pursuant to
Radial Highway Common Carrier Permit No, 51- 793 issued February 28
1956. The permit contains the following condition-' ”Whenever'
permittee engages other carriers for the transportation of property
of Van Dyke's Rice Dryer, Inc. or customers or suppliers of said
corporation, permittee shall not pay such carriers less than 100%
of the applicable ninirun retes and charges established by
the Commlssion for the transportation actually'performed by such
other carriers.'




C. 8574 1n

The Staff Case

Respondent’s office and terminal are 1oeated‘at Pleasant‘ﬁ
Grove, Sutter County. It operates four or five trucks and employs _
four or five drivers in its transportation Operations. Its gross
revenue from transportation, repoxted to the Commission for the
year 1966, was $ll9 513. Copies of the appropriate tariffs and
distance table were served upon respondent., . _

During the period June 8 to 11, 1966, a representative of
the Commission's Field Section visited respondent's place of
business and examined its transportation records forkthe period
October, 1965, to May, 1966, inclusive. The underlying documents\‘
relating to seventy shipments wexe taken-from respondent s filesq
and photocopied. The photocopies were snbmitted to the Rate -
Analysis Unit*of the Commission' s.Transportation Division. Based
upon the data taken from said photonpies, rate studies were pre-
pared and introdueed in evidence as Exhibits 1to 7, inclusive.

Exhibit 1 pertains to three shipments of baling‘w1re
transported from South San Francisco tO<Sacramento'County Farm
Supply, located at Floxin near the C:.ty of Sacramento. - 'I‘he ethbit - -
reflects purported undercharges of $253. 86—which result from
respondent's utilization of alleged imprcper rates.

Exhibit 2 pertains to six shipments of'burlap transported
from San Franciseo to Sacramento Bag Mfg. Co., located -at Sacramento.r.
The exbibit reflects purported undercharges of $38 82 which result ,.“'
from respondent s utilization of alleged {mproper rates._

Exhibit 3 to 6, inclusive, pertain to 56 shipments of rice
transported from various growers to Van Dyke s Rice Dryer, Inc., at :
Pleasant Grove, where the rice was dried and stored Because of a

practice apparently peculiar to the rice business, the respondent )_“-

assessed ireigbt charges only on the weight of a eertain percentage :

-2-




C. 8576 1m /hjh

of the moisture content of each shipment‘rather’thnn‘on its‘gross
weight.ll The exhibits reflect purported undercharges of $2,463. 26
for the transportation of rice to the dryer based upon tariff and
ignoring the trade practice, The staff also~a11eges with respect‘to
the shipments of rice that respondent failed to issue freight bills
within the time required by Items 250 and 251 of Minimum Rate Tariff
No. 14-A and extended credit beyonrd the time limit prescribed-in‘ |
Itenm 240 of Minimum Rate Tariff No. 14-A. Photocopies‘ofithe‘under-*
lying documents pertaining to the shipments involved in Exhibits 3
to 6 were introduced in evidence as Exhibits 3A to 6A.

Exhibits 7 and JA pertain to five shipments of rice seed
wherein subhsulers were employed by respondent to perform the trans-”
portation. The subhaulers were paid less than the‘minimum rates.
The staff alleges that the subhaulers should have been paid iOOT‘
pexcent of the minimum rate in accordance with the condition con~
tained in reséondent's pernit, as quoted on page one, Supra.

Exhibit 7 reflects a purported amount‘duelsubhaulersfofv$92;91.
For the Resggndent

Counsel for respondent made a delayed opening_statement.

He took the position in his statement, and as developed in the course -

of testimony, that none of the transportation.performed by respondent
was subject to regulation by this Commission for several reasons"
1. The hauling all pertained touthe primary business ofntne
corporation,zhenee is.exempt‘from Commission~regulation_under‘i |

Section 3549  of the Public Utilities7code; The;pfimary business

1/ This allowance theoretically amounts to ricelpurchased from the
farmer "FOB Farm - Moisture content not to exceed 147'. This is
achieved by freight assessment to farmer for weight at “moisture
in excess of tolerance for the haul from farm to dryer.

2/ Section 3549 - (Final clause} - "Unless such transportation is.
within the -scope and in furtherance of a primary business enter-:
prise, othexr than transportation, in which such- person,or
corporation is engaged.” (Added 1963, Ch. 1576)
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of respondent's Corporation is rice drying and storage,iandfthej‘
storage-and sale of agricultural products and‘by-products;
fertilizers, herbicides, insecticides and snimal feed; ‘

2. Rice is not a merchantable commodity until it has been
both dried 2nd milled, hence is not a\subject of tariffs.and]Federal
law provides for immunity for it from regulation. All-ofethiSfis_
equally true of seed rice. . | ”] B -

3. The State of California has-norjurisdiction cver tne“rice
transported as it is a subject of Interstate'and'Foreign“Commerce;'
Ninety-eight percent of it goes directly into interstate ordforeignn”-
commerce and only 2 percent of it is consumed in Cslifornis. |

4. The hauling was proprietary as hereafter indicated by
respondent's president.

Respondent's vice-president testified that the gross‘
income of the corporxation from all of its operations duringsther .
period July 1, 1965 to June 30, 1966 was one million four hnndred~
thousand dollars, and that approximately five or six pereent”ofi |
said income was derived from the transportation operation. 'Approxiel
lately 95 percent of all of the transportation income is deriwed
from transportation in comnection with the rice drying and sales -
functions of the corporation. The remaining 5 percent of the
transportation income is derived from- transportation which is aot
connected with the other functions of the corporation, but is | _
‘ performed for entities with'whom respondent conducts business,in its
'rice drying and sales functions.. The shipments involved in
.Exhi{bits 1 and 2 are transportation whicb,falls within the
'S percent", unrelated to the primary~business, category; With'
respect to the transportation involved in Exhibits 3~to 6, inclusive,
the vice-president testified that the rice that is picked up.
from the field has a moisture content of between 22 to 30 percent'

the rice must be dried so that the moisture content is no more than
dp ' :
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14 pexcent before it can be milled or used for any other‘purpose; the

farmers call respondent and request that the rice be transported to
the dryer and dried; the respondent bills the farmers for the
transportation separate and apart frOm the drying fuoction. . For.
transportation to the dryer, respondent charges onry ror the
treasportation of the weight of moisture in excess of«14 percent.
The president of the corporation tesﬁified thet.the farners
are members of the Rice Growers Association and that'all'of the‘riee
is sold by the farmers to the Rice Growers Association at time of
and at point of harvest. After the rice is hauled>to‘the dryer ande‘
dried, it is held at the dryer until orders are received from the -
owner (Rice Growers Association) to deliver it to a mill. After
the rice is milled, 98 percent moves in interstate or foreign
commerce and 2 percent moves in incrastate commexrce,  The president
also testified that in Sacramento the Rice Grcwer3~Associatxon :
operates a dryer which competes with"respondeﬁt; Farmers who- have
their rice dryed by the Rice Growers Association and who-employ
for-hire carriers, pay transportation charges based on the gross wet
weight of the shipments. Rice Growers Associationﬂreimburses the
farmer for that portion of the tramsportation eharges.applicable to
the dry weight only. To be competitive with the Rice Grorers
Association dryer, respondent's president stated it is-neeeSSary
that respondent assess charges to the farmer based uponthe“weight;
of the exeese.moisture content only, whieh in effect is what the -
farmer pays for transportatlon.when the material is shxpped to the
Rice Growers Asseciation dryer. (See Footnote 1.) The president .
also testified that the shipments covered by Parts 1, 3 and 5 of
Exhibit 7 and 7A were tramsported for him as an individual as a

rice farmer rather than for the corporation.
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ReSpondent contends that, with the' exceptions of Parts 1,
3 and 5 of Exhibit 7, the transportation involved in this proceedmg
is not subject to rate regulation by the Public Utilities Comission .
on the ground that the primary business of the corporation is rice |
drying and the sale of agricultural products and agricuitnral by-
products and that the traasportation 1is in furtherance ‘and: w:i.th_:t.n_’
the scope of said primary business. | |

With respect to the transportation covered by Exhibits 3
to 6, respondent also contends: (1) that the rice 'trnnsported-wes‘ :
unprocessed green rice and not subj.ect to the minimum rates in
Minimum Rate Tarlff No. 14-A; (2) the movement of the' r:f.ce ftofn the
farmers to the dtyer was in interstate commerce since the ultimate’
destination of 98 percent of the rice after milling is t_oﬂpoints‘
outside of California, and that the Federal Government. by deelaring‘
the transportation of rice to be exempt from economic regulation :
has obviated rogulation by Califormia. | |

With respect to Parts 1, 3 and 5 of Exhibit 7, reSpondent
contends that since the transportation was performed for am individual
who happened to be the president of the corporation, the“subhanle‘r”' |
was the primary hauler and any undercharges which may. have oceur“::e'd‘
are the responsibility of the "subhaulexr'. Respondent alsoicont‘end.s
that the commodity transported in Parts 2 and 4 of Exh:t.bi.ts 7 and 7A
was seed which is exempt from m’.nimum rate regulation.
Discussion | | A ‘

‘This is a case of first impreesion before‘ thi_s Co@iésion
in which the defense'of Section 3549‘ of the'Publ'ic"Ut_f._Lities Coden "
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has been invoked against the minimum rate tariffs. The Section
provides: _

"Any person or corporation engaged in any busiI;Ess.

or enterprise other than the transportation of per-

sons ox property who also transports property by
wotor vehicle for compensation shall be deemed to
be a highway carrier for hire through a device or
arrangement in violation of this chapter umless
such transportation is within the scope and in
furtherance of a primary business enterprise,

other than transpoxtation, in which such person 3/

or corporation is engaged.” (Added 1963, Ch. 1576.)

This section means to us that when a pexson ox .‘exi't;ity
engages in a business other than pure transportatioﬁ wh_:‘.c:b. “includes
transpostation of the product or products or when the’ 'transpoiftdtioh
performed is incidental to his or its.'primary business sz_:ch“" | -
transportation is not regulated by this Commnission.

This section does not mean that ome primarily" concerned with -
the profit from transportation per se way avoid transpovrtétion ‘
regulation from this Commission by adopting a device which might |
make it appear that he is primarily engaged in some other bus.ine_ss s
as hereinafter illustrated in cases cited.

A With respect to the transportation which is involved in
Exhibits 1 and 2 (the backhaul transportation of baling wire and
burlap from the San Francisco area to the Sacramento érea)‘,,. -the
record clearly establishes that the only service réd_uirecr‘~and pex-

formed by respondent was transportation. When transportat;;én is

3/ Section 3549 has been mentiomed in 49 A.G. 23, headnote:
~ "Subject: Highway Carrier - A comtractoxr who performs all
of a logger's task in preparing trees for a lumber mill and
only then bauls the logs is nmnot a highway carxier within the
definition of P. U. Code Sec. 354S. Othexwise, whether a
particular contractor is to be deemed a highway carxier is a
question of fact to be resolved as each particulaxr situation
arises." ' o
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the only service performed, it is not 1n_furtherance*of'a"primary-"

business entexprise other than transportation and‘therefore-does"not
fall within the exemption provided in Section 3549 of the Public
Utilities Code. (See Red Ball Motor Freight, Inc., et al. v. Emma'

Shannon, et 2l., ete. (No. 406), 12 Led. 2d 341, 377 v. s. 311 84
S.Ct. 1260 (decided June 1, 1964) ) Because the shipments were

backhauls or were transported for trade” customers‘of-respondent does
not put them in thelspecial category of "relatedrto~the-primsry
business" of respondent here under consideration.

With respect to the transportation involved in Exhibits 3
to 6, inclusive, the evidence shows that respondent transported the
rice to its dryer and performed a drying service. The staff’ con="
tends that even though respondent s primary business 1s riee drying,
respondent is also engaged in a secondary, in dollar volume, |
business of for-hire transportation, that the transportation_of rice
by respondent from the farmer to theddryer is,not'“inoidental"'orf
"necessary"” to the drying business. The facts show thatftnedpurpose
of the transportation of rice to the dryer iS‘tordryothe7rioe.

Respondent’s contention that the transportation:coveredaby
Parts 1, 3 and S5 of Exhibits 7 and 7Afwas.performedafor the president
of the corporation in his individual capacity would‘notfoveroomertne
force of staff argument that the "subhaulers' are entitled to. the |
prescribed minimum rates. If they hauled as subhaulers of -
respondent, they were' so entitled by the condition in the permitr
(§gg£g,_é.1.5. If they did not haul as subhaulers, they.hauledkas
prime carriers and the minimum rate tariff is applicabie, Ihfs-
logic is equally applicable'to parts 2 and.4 offEshibitf7.  o
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Section 3549 of the‘Public:Utilitieé-Codeiappeéré to bé-

a State enactment‘cpmparzele tovSection.263(¢)'of'Part_IIiof the
Interstate Commerce Act. ' N S
A collection of cases claxifying,the’Citﬁd‘SeCti°n °£;t§¢'Q“
Interstate Commerce Act may be fdund‘in Federal Carrierevkeﬁorce:
(CCE) §46 (p. 2111) through §46.04 (p. 2116). In Federal determina-

- tions, the distinction has been described as the difference'Betweén a
regulated carrier (common and.contract-ca:rierdL on the one3hand;‘ 
and a pfivate carrier or transportation incidental to a primafy  _‘
business purpose, other thaﬁ transportation, on the other hand; |

Oﬁe of the two leading cases relating to this distiﬁction
is L. A. Woitishek, Common Carrier Application No. M;C.‘101683v‘
( 93Q591 Federal Carriers Cases - ICC). The holding in‘tﬁis“casev
constitutes a guideline for unregulatedﬁtransp0rtacion5‘as;?a:t'ofia_
primary business. ' | ‘l o “‘ M

This Commissién believes the State rule is subst@nti#lly“‘
the Federal rule, but reserves the right to-disagreé‘with.sPecifiéiH
FederalkdeterminationsJE/ | ’ -

4/ "Except as provided in Section 202(c), Section 203(b), in the
exception In Section 203(a) (14), and in the second proviso in:
Section 206(a) (1), no person shall engage in any for-hire trans-
portation business by motor vehicle, in interstate or foreign
coumerce, on any public highway or within any reservation under
the exclusive jurisdiction of the United States, unless there
is in force with respeet to such person a certificate or a
permit issued by the Commission authorizing such transportation
nor shall any person engaged in any other business enterprise

- transport property by motor vehicle in Interstate or foreign
commerce for business purposes umless such transportation is
within the scope, and in furtherance, of a primary business
enterprise (other than transportation) of such person.'

See, also, 931,697 Federal CarriersCases (ICC) - Lenoir Chair
Company, Contract Carrier Application No. MC 96541. In Woitishek,
ICC v. Clayton 127F2d 967, a case like Woitishek is contrasted to
A. W. Stickle Company v. ICC, 128 F2d 155 where the same 3-judge.
court that aéEIEeE'Cantdﬁ“Ebund Stickle not to be ancilary
transportation to a primary business but rather a device to-
avoid transportation regulation.
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After consideration, the Commission finds tha%:

1. Respondent occasicnally operates im puxe transportation
for profit unrelated to its primary business'pursuaﬁt :Q*thial |
Highway Common Carrier Permit No. 51-793.. |

2. Respondent was served with the appropriaﬁe tariff and
distance table. : o

3. The primary business of respondent is rice drying and

storage and the sale and storage of agricultural prodﬁctsﬁénd'5Y‘*
products, including fertilizers, herbiéides, {nsecticides and
animal feed. _ -

4. The transportation covered by Exhibits 3, 4, 5 and 6 was
within the scope and in furtherance of respondent’s primhry~business |
as a storer and dryer of rice and consequently, under Section 3549 of
the Public Utilities Code, exempt from minimum:tate regulation. . |

5. Because of the finding in 4 above, most of the othexr
contentions of respondent for failure to comply with MRT 1l4-A
become moot. The folloﬁing findings‘would be ﬁade; o
if necessary: |

(a) None of this tramsportation was within inter-
state or foreign commerce and this Commission
has. jurfsdiction over all of this tramsportation.

(b) Nobe of this transportation was established as
proprietary hauling for the Rice Growers
Association. '

(c) The record fails to establish that the xice or
rice seed (found here to be rice) tramsported,
even though unprocessed and not merchantable,
is pot withis MRT l4-A and exempt under Federal
law. ' . .

6. Respondent charged less than the lawfully pfesc:ibédfminig
wum rates for the trangportation covered by Exhibits 1 and‘z; resulté‘ff.
ing in undercharges in the amount of $292.68. |
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7. The transportation covered by Exhibits 7 and ZA‘(RiCe-Seed'-‘
3 parts for the president's.personal seed and two'otber parts)'was' '
performed by other carriers for respondent at respondent's. request
and such other carriers are entitled tovthe prescribed minimum rates,‘
which were underpaid by $92.91. Either said carriers were subhaulers
and therefore so entitled by the condition in respondent s permit or
they hauled as prine-haulers.and the pinimum rate tariffs~apply.j In
this latter event, both respondent and the.carriers.wouldbe'resPOn-
sible for collecting the under payments. As‘only tbetrespondentfiS‘
before us, it will be ordered to collect these-underpsynents as the
regulated carrier which put the transaction7together.-‘

8. The transportation covered by Exhibits 1. and 2, although
for customers of respondent's .primry business as a rice‘dryer; does
not fall within the primary business exemption becausesthe items -
transported were not connected with respondent s primary business.

Based upon the foregoing findings: of fact, the Commission
concludes that respondent violated Sections 3664 3668 and 3737 of
the Public Utilities Code, should pay a fine pursuant to’ Section 3800{'
of the Public Utilities Code in the amount of $292. 68, and should
remlt to the alleged subhaulers who performed the transportation.
covered by Exhibits 7 and 7A the $92.91 difference between the amount
paid to each of the alleged subhaulers and the minimum charge.v' |

The Coumission expects that respondent will proceed
promptly, diligently, and in good faith to pursue all reasonable
measures to collect the undercharges. The Commission also~expects :
that respondent will promptly pay the subhaulers the difference )
above—mentioned in Finding,G. The staff of the'Commission will
make 'a subsequent field investigation into the measures. taken by

respondent and the results thereof. If there is reasen to believe

that respondent or its attorney has not been diligent,;orihnsinot',
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taken all reasonable measures to collect all‘ﬁndeféharges and ﬁay
the alleged subhaulers the difference, or has not actgdiin~godd*"
faith, the Commission may xeopen this proceeding for the purposé*1
of determining whether fuxther sanctions_shéuld;be:ﬁppOSed} |

IT IS ORDERED that: , .

1. Respondent shall pay a fine of $292 68'to this Commissxcn
on or before the twentieth day after the effective date of thls
order.

2. Respondent shall take such action, includzng legal action,
as may be necessary to collect the undercharges set forth hereln
and shall notify the Commission in writing upon the consummatxon of
such collections.

3. Within thxrty ‘days after the effective date of thxs order,
respondent shall remit to each of the alleged. subhaulers the ‘
difference between the amount paid to each fo; transportation and-
the mininum charge'set forth herein, and shall notify the
Commission in writing within ten days zfter the payméﬁtfof such sums.

4. Respondent shall proceed promptly, diligently and iﬁ good
- faith to pursue all reasonable measures to collect the undercharges,
and, in the event the undercharges oxdered to be collected‘by ‘
paragraph 2-of this order, or any part of such undercharges,‘remainf
ﬁncblleéted-sixty dﬁys'after the effective date‘qf tﬁis'ordé:,
respondent shall file with thelCommission’on‘the"first?Mbnday éf‘
each month after the end of said sixty‘days,_a'repbrt of‘thg
undercharges remaining to be collectgd,»specifyingythé‘action'taken

to collect such undercharges and the result of such éc:ion,‘until_

such undercharges have been collected in full or until fﬁtnhér}ofde: w |
of the Commission.
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5. Respondent shall cease and desist from chatéiog and-
collecting compensation for the regulated transportation of
property or for any servioe in connection therewith in a lesser
amount than the minimum rates and charges prescribed by~thi3"
Commission.

6. Respondent shall cease.edd desist from payingvcarriers.t
engaged by it to transport its property or the property of its
customers - "oT suppliers less than the minimum rates and chaxges
established by tbis Commission.

The-Secretary of the Commission is directed to cause
personal service of this order to be made upon respondent.
The effective date of this order shall be twenty days

after the completion of sueh sexvice.

Dated at San Francisco. ‘ > Califomia,. this '[Z Z/
day of ..  DECEMBER - | |




