Decision No. ‘73531

BEFORE THE PUBLIC UTTLITIES COMMISSION OF THE STATE OF CALIFORNIA =

Investigation on the Commission's )

own motion into the operatioms, ) : L
rates, and practices of FRED J, - Case No. 8714 . L
WIEDMAN. | (Filed October :24,:1967) .-

Marshall A. Smith. Jr., for respondent.

Janice E. Kerr, Counsel, and E. H. Hjelt,
for the Commission staff.

By its order dated Octooer 24 1967 the Commission '

instituted an investigation into the operatxonu; rates and practicesf'f‘w'

of Fred J. Wiedman

‘A public hearzng,was held before Examiner Mboney'on
November 16, 1967 at Fresmno. | . |

Respondent presently conducts operations pursuant to‘
Radial Highway Common Carrier Permit No. 10-8119. Respondent s
-office is located at his home inm Fresnmo. He doesvnot have a term-57
inal. He operates two flat~bed trucks and. trailero and employs one
driver. An independent accountant does his bookkeeping. ResPondent y
has no other employees. His gross operating revenue for'the year |
ending June 30, 1967, was $29, 583, Copies of Minimum Rate Tariff
No. 2 and Distance Table No. S, together with all supplements and
additions to each, were served upon reSpondent. |

A representative of the Commission' s~Fie1d Section testi-:
fied that respondent had been directed by an. undercharge letter, |
dated April 6, 1966, to review his records of transportation A
performed during the period May 1, 1965 and April 6, 1966, to "~ o
collect all undexcharges disclosed by said review and toifurnish 't‘
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the Commission with certain reports in connection therewith
(Exhibit 4). He stated that on various days BetWeen%Mﬁy‘ZZ,'1967
and August 9, 1967, he conducted an investigation to detefmihe‘_
whether re3pondent'had billed and collected 2all undercﬁé:ges:that
had occurred during the aforgmentioned‘revieW'periéd; Thé‘wicness 
asserted that his investigation disclosed that respondent had not
collected apparent undercharges on 68‘shipmenté; He'statedvthat'he' |
made true and correct photostatic copies of'the uhderi&fng ddéumentS‘
from.respondenc s files relating to said saipments and that the |
coples are all included in Exhibit 1. BHe restified that he had
personally observed the point of origin, whmch is the same for all.
shipments, and the various points of destination involved‘to
determine whether they were served by rafil facilities- that for

those points not served by rail facilities, he measured the

distance to the nearest public team—track; and that.said ;anrﬁatiqn '”
is included in Exhibit 2, .

A rate expert from the Commission staff‘testif#ed that he
took the set of documents in Exhibit 1 and thehsuppiemenéal
information in Exhibit 2 and formulated Exhibit 3, which*shows for
each of the 68 shipments the rate and charge<assessed by respondent,‘
the minimum rate and charge calculated by the witness and the
amount of alleged undercharge.™ Y He asserted that the undercharges
resulted from failure to assess Sufficient 1ine-haul and off-rail
charges and one instance in which two sh;pments were'combined as a
split delivery shipment without the necessary documentation.. Tﬁg"
total amount of underdharges for the 68 shipments shown ln o
Exhibit 3 1is $2 104.65.

1/ Exhibit 3 includes 70 parts. Parts 49 and 52 were'stricken at.
the request of the—Commiaeion staff,




The supervisor of the Commission's field office in Freono K
testified that he commumicated with respondent by telephone on
April 17, 1966, and expla;ned to him the prcvxsions and’ directives _.
set out in the April 6, 1966 undercharge letter. He explainedvthat
he had made followwup contacts on various dates with reopondent and
a traffic consultont engaged by reSpondent to‘handle this matter for
him. He stated that the traffic consultant had severed his relatxons_'
with respondent on December 16, 1966. The witness asser;ed~that |
subsequent thereto he had further correspondence»with-resboﬁdent'and
that his last contact with respondegc was on April 2;.1967;'at.whi65‘
time he emphasized to respondent the necessity of coﬁplyipg ﬁitﬁethe.
undercharge letter to avoid possible formal action by theiéommiééien;

Respondent testified on his own'behalf as follohéz "He has
been in the trucking business since 1936; part of‘his‘tihe‘is spent
driving one of his units of equipment; he obtained tﬁeiretes-he
assessed for the transportatioh.covered by Exhibit 3 froﬁ‘a-fraffic7
consultant three or four years ago and was not aware that the rates
had changed prior to the performance of said transportation- he
prepared his own billing at the time—the transportation in_issue
moved; ‘as to those instances in which he failed'to assese\off;rail
charges, he had not been informed by his driver tha:?thejpointe
imvolved were not served by rail facilities; the shipper for whom
the transportation herein was'perfOrﬁed prepared a_biilof ie&ing
and master document, ﬁhen necessary, for all'shipmenfs; he signedeall‘
of the documents prepared by the shipper‘but_wesﬂnot“fﬁrnisﬁedfwithef'
a copy thereof; after receipt of the'undercharge“letter, he“ieeﬁed;,
balance due bills to the shipper and has subsequently thefetd‘ |

requested payment as evidenced by his letter dated- April 22 1967

in Exhibit 4; the shipper has ignored all of his demands for payment- :
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he did not realize that he was required to teke legal action if
necessary to obtain payment; it was his understanding tﬁatrthef.
Commission would see to it that the shipper paid;tne undercharges;
for all transportation subsequent to the‘undercharge letter, he'hes‘
assessed the correct minimum rates; he ceased haulxng for the
involved shipper in August ox September 1966; he now confines his |
operations to subhaulzng for other carriers it was never: hrs 1nten~
to violate any rate, rule, regulation or directive of the Commissron,'
he did not understand fully the requirements of thc—undercharge
letter; he has now engaged a traffic consultant to make all collec- |
tions required by the undercharge letter and has.anthorized the _
counsultant to engage legal counsel 1f necessary to accomplish this.

In closing, counsel for the Commission staff recommended
that respondent be fined in the amount of the undercharges found~
herein and that, in addition thereto, a punitive fine of $SOO be
imposed on him. In answer thereto, the representatrve of respondent
argued that respondent did not fully understand the directives set :
out in the undercharge letter; that arrangements have now-been made
to collect all nndercharges as required by said letter without
further delay; that the trucking busimess is respondent-s‘sole-ltve-.
lihood; that the facts and cilrcumstances hexein do not warrant:the"'
imposition of any fines on respondent; and that steps have-been
taken to assure that rate errors will mot occur in the future..

Based on a review of the record, we will impose a fine
in the amount of the undercharges found‘herein~and an‘additionai‘
punitive fine of $150 on reSpondent. In arrrving at the—punicrve“
fine, we have taken into account the fact that respondent d1d brll
the shipper for undercharges that occurred dtring the review period

set out in the undercharge_letter and that he did subsequent thereto
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request the-shipper'totmake payment.. However,‘this certainlyedoes‘[‘

not exonerate him for His'failure to diligently“pcrsue‘ail :eeSOheble |
measures, including legel‘action if neceésary;‘tofcollect the under-
charges. o | | o

After consideration, the Commission finds~that°

1. Respondent operates pursuant to Radial Highway Common
Carrier Permit No. 10-8119.
2, Respondent was served with Minimm Rate Tarlff No. 2 and

Distance Table No. 5, together with‘all supplements and addit;ons to

3. Respondent was directea by‘an‘uhderchargelletter, dated p’
April 6, 1966, to review his records for all'traneportetion perfbtméd-ﬁ
during the period May 1, 19b5 through April 6, 1966, to collect all
undercharges noted in the letter and those disclosed.- by'said review~

and to furnish the Commissiot:oith.certain reports in connectxon~

therewith. B | | o
| 4. Respondent did re&iew his trensportation recotds:for'the
time period set forth in the April 6, 1966 underchargejletter‘and'
issued balance due bills forqthe undercharges poted‘iﬁvsai&jlette:
and those disclosed by his review. None oflthe‘updetcharges have

beenﬁcollected.

- 5, The record includes no documentary evidence to SuUpport
respondent’s contention that the master document. required by Ttem 170
of Minimm Rate Taxriff No. 2 for split deltvery shipments was pre-
pared by the shipper and signed by him for the two deliveries covered R
by Parts 12 and 13 of Exhibit 3. In the absence of a copy of the .

alleged master document, if ome does exist, there Is no way for‘thef
Commission to determine whether it included all of the informatioh5

required to be shown thereon by sald tariff rule otfwhethexfit’was~
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timely'issued Io the circumstances, we concur with the staff that
each of the deItveries covered by Parts 12 and 13 must be rated as
: a separate shipment ,

5. Respondent charged less than the lawfully prescribed
minimur rates in the instances set forth in Parts 1l through 48, 50
S1 and 53 through 70 of Exhibit 3, resulting in undcrcharges in the
total amount of $2,104.65. The transportation covered by oan.d parts
o% Exhibit 3 was performed during the period of time covered by the
review period set out in the undercharge lettex referred to in |
~rnding 3.

7. It is the duty of respondent to observe minimum rates and
to diliéently comply with directives to coilect undercharges. We
will not accept the excuses offered by respondent herein'for his
failure to do so. This.obligation is personel to respondent'and,may
not be shifted to anyone else. Any errors or omrssions of an
employee or agent of respondent in obtatnrng information necessary
to rate a shipwent are imputed to-respondent and he wmllvbe held\,-
account&ble therefor. - , I ,

: Based upon the foregoing findings of fact the Commussron
concludes that respondent violated Sections 3664 and 3737 of the

Publro Urilities Code znd should pay a fine pursuant to Sectlon 3oOO |
of: the Public Utilities Code in the amount of $2,104. 65, and in

addition thereto respondent should pay a fine pursuant to Sectron
377 74 of the Public Utilities Code in the amount of $150

The Commission expects that respondent will proceed _
premptly, diligently and in good falth to pursue all xeasonable
measures to collect the undercharges. The staff of the CoumissiOn'\‘
will make a subsequent field investigation into the measures taken '

by respondent and the results thereof. If rhere is reason to believejf

. :, \ l«._
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that either respondent or his attorney has not been dxligent or |

has not taken all reasornzble measures to collect all undercharges, orf °"
hes not acted inm good faith, the Commission will reopen this prof |
ceeding for the puﬁpose of inquiring iﬁtO‘the'circumStances‘and‘fbgvj -‘
the purpose of determining whether.further‘sancﬁidns Sh§u1dfb§5'

imposed.

IT IS ORDERED that: | | | _
1. Respondent shall pay a fine of $2;256;65jto‘this Cd@mig-

sion on or before the fortieth day after thé effécttve,déﬁé;6f‘thig‘

oxder. ‘ - o
2. Respondgnp'shali take such aétion, iﬁcludihg’Iégal,actiqn;
as may be necessary to collect the amounts of‘un&ercharge$¢sef £6rtﬁ
herein, and shall notify the Commission‘in writiﬁg.uponth;gébnsumi
mation of such collections. - T | ,
3. Respondent shall proceed promptly, diligently and in good
faith to pursue all reasonable measures to collect the undercharges,’
and in the event undercharges ordered to be c¢ollected by paragraph 2 ‘
of this order, or any part of such undercharges, remain uncollectcd
sixty days after the effective date of this order, responden: sha;l
file with the Commission, on the first Mbnday-of each month after
the end of said sixty days, a report.of the~undercharges remaining
to be collected, specifying the action taken to‘céilec;fsuéh under-
charges and the result of such action, until such undéréhérges haVé
been collected in full or until further order of the Commission. ' |
4. Respondent shall cease and desist £rom dharging and

collecting compensation for the tranSportation of propercy ox. for
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any service in comnection therewith in a lesser amount than the :
minim rates and charges prescribed by this‘ 'Cdmmissionv.
The Secretary of the Commiss:!.oﬁ is directedv‘to cause |
personal sexvice of this order to be made upon respondent. The
effective date of this order shall be twenty days after the
completion of such service. | -
Dated at San Franeiseo . Califomia, i:hi‘s*

7 day of nscm , 1967,

Commissioner William M. Beonett, boing
pecessarily absent, did mot participate: ,
in the Qisposition or this procooding. -_ .




