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" INTERIM OPINION

Petitionex, the California Portland Cement Company, is
engaged in the manufacture and sale of cement. Its plants are’
located at Creal -- about eight and one-half miles west of '

Mojave -- and at Colton. Petitioner¢a156 manufacturesipqéquﬁna
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(or pozzolan) at its Creal plant and ships said‘meteria1°to¥"
verious destinations within California. ‘”

Pozzolana is a finely ground powder; made;princrpally
from siliceous or siliceous and aluminous materials. It is used
as an admixture to portland cement concrete to produce a concrece -
which is less porous than ordinary concrete and which, as a
consequence, 1s particularly suitable for use in the construction ”
of hydraulic systems such as dams, tunnels,-irrigacionncanalsjancj

water conduits.

Under present provisiouns of the Commission s minimum.rate f%

tariffs the tranmsportation of pozzolama by highway carriers is tf‘.
subject to class rates. Petitiomer alleges that. pozzolana will A
be shipped in'tncreasing_volume in the near future, and tbat_the _
class rates will be vnreasonably high for the‘movemenrsfinvoived :
By this petition it seeks the establisbment of commodity rates for
pozzolana which are lower than the applicable class rates for
distances of about 300 miles or less and higher than the class
rates for distances of more tham about 300'm11es." It“aiso asks
that said rates be incorporated in Minimum Rate Tariff No. 10
wbich tariff sets forth the minimum Tates and regulationslwhich
the Commission bas prescribed for the :ransportation of cement
by highway carriers. | | '

Public hearing on the petition was- held before Examiner
C. S. Abermathy at Los Angeles on Jnly 31, 1967 The~matter was
taken under submission with the filing of briers on September 12
1967. . - ‘
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Evidence in support of the sought ratea.wes submitted
by petitioner through five witnesses: its vice-president of
marketing, its vice-president of manufacturing, the auperintendent
of its plant at Creal, its sales office and tranSportation manager,

and its traffic manager. | ‘
The vice-president of-marketing;teetified.thatia-snb-‘

stantial quantity of pozzolana will be required for the comstruce-
tioa in commection with the Featherrkiver‘Project-(Ceitforniaif
Water Plan); that approximately 800 000 to.900f000 tnna‘of”said‘
material will be needed between now and 1973; that in response to
this need, petitiocner recently began the manufacture of pozzolana
at its Creal plant, and that other manufactuxers ox producers of
pozzolana for the California market are the Airox Corporation
whose plant is near Santa Maria, the Basalt Company in northern i
California, and two companies ta Nevada

The testimony of the vice-president of manufacturing_
dealt mainly with the materials of which' poz~olena is made andir
certain practices which are followed in the transportation of
pozzolana. He stated that pozzolana may be made: from a rather“
broad range of siliceous or aluminous materials which are generally
of volcanic origin; that not all o£ such'materials, however, may
be used for pozzolana; that to be suitable for the manu£8cture of
pozzolana, the materials must possess certain physical and
chemical characteristics which give them (the materials) cementi-\
tious properties when processed and mixed with cement, slack lime
or other activating agemts; that with the exception of fly ash1
1

Fly ash 1s a residue from the burning of coal.
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which itself may be used as a pozzolana, pozzolana is a manufac-d
tured product made by grinding the basic materials to a £inenessg“
of about three to four times that of portland cement,lcalcining[‘n:
it and drying it; tnat the resultantproduct has‘a‘density of*."
about 50 pounds per cubic foot,2 and that its.value isfébeutn$l4\_

a ton f.o.b. tramsportation wmit at manufacturingeplant*site;'

In his testimony regarding practices which are followed
in connection with the transportation of pozzolana by'highway
carriers, petitioner's vice-president of manufacturing stated that
pozzolana in bulk is transported in pneumatic hopper_eqnipment,
and that pozzolama in sacks is tranéborted-on‘flatb'e'd"eqnipment;3
that the normal truck-and-trailer load of pozzolana. weighs abouti,"
50,000 pounds; that the loadimg of bulk pozzolana to the normal E
weight capacity of the vehicles is scmewhat d;fficult because of“
a tendency of pozzolana to entrain air and torbecome~mo'e bulky
in the loading processes; that to overcome this difficulty peti-“
tioner initially had followed the practice of. partially‘filling
the vehicles and requiring them to wait until the naterial had o
settled to the point that the loading could be completed; that
the loading of the vehicles in these. circumstances'reqnired"
about two and one-half hours; that In oxder to expedlte the
loading petitioner had developed a procedure whereby the’ entrained
air could be expelled pneumatically, and that under-thds procedure,‘
the vehicles can be, and are being, 1oaded in abent one—hnlf.heur.

2

The density of pozzolana is about half that of cement;

3 It appears that about 95 percent of the pozzolana shipments nove

or will move in bulk and that the remainder moves or will move =

in sacks.
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Regarding the time required for lcadingpozzoleda:in'
sacks the vice-president of manufécturing=said chat~the time
would depend on whether the 1oad£nngere'performedeby\handfor
by 1lift trucks loading palletized lots. He expressed*che view
that the hand loading of pozzolana would require about twice: |
the time required to load by hand as that required for loading
a like shipment of cement, inasmuch as the 1oading of pozzolana
requires the handling of about twice the number of sacka that
are handled iz the loading of amn equivalent quantity of cement. |
He thought, however, that the loading of sacked pozzolana in
palletized lots by means of lift trucks could be accomplished
in about the same time as that reqpired for the loading of a
like quantity (by weight) of cement.

The procedure which petitioner follows to{overcomthhc‘

difficulties stemming from the tendency of pozzclana to ent?ain”
air in the loading processes was described in detail byj:he?‘ 7

superintendent of petitiomer's plant at Creal. BaSically;fthe'
procedure consists of alternately loading bulk pozzolana by
gravity into the carriers' pneumatic hopper eqpipment, compacting
the material by ccmpressed air to expel the entrained air, and
repeating the process until the loading is completedo The
superintendent testified that the procedure was developed after
coasiderable experimentation, and has been imprcved and au:omaced
to the point that in the future the 1oading can be accompl shed |
almost as a continuous process. The witnees said the experimen-

tation was limited to the equipment of but one of the carriers
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which serves petitioner., Neverthelessg, in its .present £orm- the

procedure is compatible with pneumatic hopper equipment‘ operated
by other carriers also. | | |
The specific rates which petitioner seeks to have '
adopted as minimum rates for the transportation of pozzoiana \
were submitted and explained by petitioner s sales office and
transportation manager. Essentially, said rates are those which"

would return to the carriers the same revenues per 1oad from the“

transportation of pozzolana as the carriers receive per load for_ :

the transportation of cement. In addition, however, they would? o "

return an amount of about $10 per load for excess time Spent in |
the loading of pozzolana. Petitioner s sales office and tra.ns-‘
portation manager said that he had developed the proposed rates
by computing the cement revenues per 1oad on: tbe basis of the '
rates for cement which were prescribed by Decision No. 72503 to
become effective July 1, 1967, and on 2 load weight of 52 000
pounds..4 For pozzolana he used a load weight of 50,000 pounds. '
His additive of $10 per load was derived from a charge for |
stand-by time which various cement carriers assess pursuant to

a tariff which they have published on their own behalf.5 Said
additive is intended to compensate the carriers for ome and |
one~quarter hours loading time In excess of an v.:nloed.ing _time- '

allowance of one-half hour.

4 The rates which were prescribed by Decision No. 72503 were
suspended by Decision No. 72640, dated June 20, 1967, before
the rates became effective. The suspension was continued by
Decision No. 72816, dated July 25, 1967, and the proceeding
was reopened for further :.nquiry into the matters :.nvo.t.ved

5 Westexrn Motor Tariff Bureau lLocal Freight Tariff No. 17,
Cal. P.U.C. No. 21, Item No. 2000..
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In the development of his rate’PrdpoSais Petitioﬁerfg‘o

sales office and cransporCation manager followed substantially |
the same procedure both in his caleulation of the rates for
pozzolana in bulk and those for pozzolana in sacks. However, he
pointed out that the procedure would result in lesser rates for
pozzolana in sacks than for pozzolana in bulk.for discances in

excess of 90 constructive miles. For this reason he proposed~

that for such distances the rates for pozzolana in sacks be se.

at the level of the rates for pozzolana in bulk, | )

Acother proposal which petitioner' s\sales_office‘and'
transportation manager made innconnection‘with.the‘soogh:'ratesf
is that said rates apply to the exclusion of\the‘clesSjretee:o
under which pozzolanic materials afe being.tfansported’ef‘present;‘
He submitted a comparison to show that for distances of more than'
280 coustructive miles the charges under the class rates would be
less than those under the sought rates for pozzolana, He‘assereee"
that the charges under the class rates are influenced byﬂthefuoef"
of the carriers' equipment in gaﬂnful transportation iﬁ'retorn‘
trips from outbound loads; that in connection\with*the“trans-
portation of pozzolana the carriers have relatively'few opporéuniQI
ties for loads on their return trips, and that for this reason |
the class rates should mot be applicable to the cransportation ox .
pozzolana.

Petitioner S proposals in thxs matter were opposed by
the Airox Company, which company, as has been previoasly men- .

tioned herein, produces pozzolana at a plant near Santa_Ma:ia._
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Evidence which was submitted ﬁy this company 1s'c5':héioggg¢;f ‘
that‘the company expects to sopply eogsidetdble-poz:olan@.i@ |
connection with the conszruction of the California"Aqueeuet“
through and across the Tehadhepi Mountains, Antelope Valleyg‘
Cajoz Pass to the Perris terminus; that the company alsovexpeets
to supply a counsiderable qu&at;ty of pozzolana in connection
with collateral comstruction projects of the Metropolitap WEter
District of Southernm Califormia; that these projeets.ate éuﬁo
stantially more distant frem the Alrox Company'” pltnt at
Casmalia (near Santa Marxia) than from petitioner s plant at
Creal; and that petitiomer' S«ptoposed rates, if adopted, uould :
rasult iz Izcreases in the trahsPQrtation‘coste‘of theiAirox
Coumpany in shipping pozzolana‘to-seid constructionfﬁtojects |
while res ulting in reductions in the transPortation costs of
petiticner. | | “ o '4

The Airox Company patticularly‘opposed theﬁa&option.
of the definition which petitioner proposed for pozzolana.
According to an engireer who testified on behalf of said comnany,
the materisls which cca be processeo to make them suitabte as .
a pozzolana include, amongst othe:s, pumice, pum_cite, rhyolmte,
rhyolitic pumice, tuff, tufa, scoria, diatomites, and diatomaeeous
earth, The witness said that these mate:xa*o can.aloo be uoeo
for other purposes than pozzolanas, and he avsertCu tret thc
materials should be rated according to their basic descr*ot ons
fnctead of as pozzolana. | | |

In addition to opposing the adeption of petitioner s
proposed definition of pozsolana, the witnes s aloo opposed *Hc
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proposed rates, and the recommendation that :he rates‘béqinélude&”:
{n Minimm Rate Tariff No. 10. R a
With reference to the operations and practices of Jhe
Airox Company, the engineer testiflied that the company s PrlﬂCLDul
product is pozzolana; that in 1966 the company produced and shipned :
approximately 40,000 toas =-=- virtually the tota1 production in o
California for that year; that about 90 to 95~pcrcent of this
tonnage moved in bulk and the hemainder was shipped in sacks‘
that for the transportation of this material the company gsed
highway carriers who were predominantly engaged-£n the'tra£$por—
tion of cement; that the loading of the carri érs"véhiciésfwas

accomplished mainly by gravity; that the Loading process requi*ea

from one and one-h2lf to two and one-half hours; and tha» the 1
loads ranged in weight from about AS;OOOfpounds to~about;50,000§l*

ponds. | | :
Cther witaesses waspresented‘evidéncé'in this*matééfﬂv
appeared oz tehalf of various cement companies.ei These~witne53esy'
testified that they did not oppose the establishment of ﬁhe rétes 
for pozzolana which petitioner seeks but that thcy were opposed

to the inclusion of sald rates in Mirimum Rate Tariff Nba 10.

This tariff, they asserted, was developed &5 a spec;a;ized tafx‘:w‘
for cement. They objected to any action which would “esult in a3 |

broadening of the tariff to {nclude other commodities-aaso.

6 Southwestexrn Portland Cemen:s Company, Kaiser Gypsum uorporauxon,: |

Ideal Cement Company, Calaveras Cement Company, Lone Star Ceaenl .
Company, Monolith Cement Comp«ny, and Ama:ican Cement, Corporat*on."
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A.representative of the California T“ucking A3°°Ciation o‘m,,

and members of the Commission's staff parcicipated in the develop-*'” |

went: of the record :hrough examination of the witnesses. -

Discussion

Petitioner is here éeekihg the estéblishmeﬁt-of*reduced‘*
minimum rates for the transpertation of po~zo lzna from.southeru
California points cf oxrigin, The grounds upon uh*ch it prlnci-
pally relies as justification for said rates are that‘xt‘expecos
to ship a substantial quantity of pozzolana from:iﬁs\plantya:[;‘
Creal during the mext several years; thét exceptifortd lééséri
density and some loading problems stemming therefrom,the transpor-“

ation characteristics of pozzolana are—similar to those of portlundo
cecment; that pozzolana is transported by the same carriers and fn |
the same vehicles as those used for the transportation of cement"
that the rates which have been establtshad as minlmum rates for
the transportation of cement are less tnan those which,app1y for
the tranSportation pozzolana, and that the raoes which.peti-
tioner seeks to have established would return to the ch~~iers o
approximately the same revemues per load as those which they o
receive from the transportation of_cement. :'

On vaxrious occasions hetetofore‘the Commiosion'hho'prﬂ—
scribed or approved reduced minimum rates on sub:tantial]y obe
saxe justifzcation as that upon,which petiticnezr’s proposals in 
this matter are made, The recognition through reduced rotés?of

economies which are achieved when transportation is performed in

favorable circumstances is consistent with requitementsgoi“wo o
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Section 3662 of the Public Utilities;CQde‘that .
"In establishing or approving (minimum
rates to be charged by any highway permit
carriexr for the transportataon of property)
the Commission shall give due consideration
to the cost of all of the transporta*zon
sexvices performed." _

Petitionexr's showing is convincing that'rédﬁctioné-in ‘
the minimum rates which 2pply for the transportat;on of pozzolana”“
are justzfmed by the volume of the pozzolana to be sh;pped durxngﬁk
the next several years to construction projects of the Cal;fornza1" |
water Plan and by the circumstances in which the transportat;on
is being performed. We are persuaded moreover, that the level
of any commodity rates which should be establmsﬁed for poz*olana ;‘,
should gcnerally corxrespond to thc level of the mxn;mum rates whxch
are set forth in Minimum Rate Tariff No. 10 for the transportatzon

0f c¢ement as defined in said tariff.

By Decision No. __ ¢3NES . issued today, rates for
cement were adjusted effective March 1, 1968. While it is not

clear from the recoxd herein what the‘ultimate‘basisrcf rates ‘ot‘
pozzolana should be, it appears that an interin. baszs of rates
should be established related to the cement rates but dszerent;ally
h;gher to gmve consideration to the load;ng tlme anolved To
assuxe that the partics now being asscsscd class ratcs for thxs".
transportatzon would not be deprived of the rates 1n questmon tnc‘

proposed rates will be established in Manlmtm Rate Tar1f£ No.. L7j

on an interim basis.
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Findings

Upon cons:dcratxon of the record in thxs matter, tho

/

Commission finds that.

1. Ppetitioner's proposal is reasonable to the extent

hereinafter indicated.

2. The resulting minimum rates and charges as horoﬂd
proposed will be just, reasonable and nondisoriminato:y minimum -
rates and c¢harges for the transportation ihvolved’péndinéﬂfﬁrther"
consideration and dlsposxtmon of this matter based on. evxdence to'

be adduced at further public hearxng ox hoarxngs.

Conclusions

The Commission concludes :hat:

l. The petition-shoﬁld‘be grahted‘on,anﬁdnﬁorih1basiéf~
as hereinafter indicated. | . |

2. The proposed rates should be-establishéd-in ﬁinimﬁm‘l
Rate Tariff No. 2 on an interim basis. o B

3. This matter should be reopened for furthor hearzng
or hearings to pexmit further development of a record upon.whlch
Permanent minimum commodity rates for the transportation of"

pozzolana may be prescrzbod

INTERIM ORDER

IT IS ORDERED that: _
1. TFurther public hearing-shall be scheduled in‘this

proceeding for the receipt of ovxdence on this petztzon and fxnal*

disposition thereof.
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2. The Secretary is directed to-causeapﬁrqpriaténotiée?_
of the time and place of further hearing toxbe’mailed‘&#fleas§ tenT
days before such hearing. | | - 7 .
3. Pending final dxsposztzon of this proceeaxng, anxmumif 
Rate Tariff No. 2 (Appendix D of Dec;smon No. 31606 as’ amended) |
shall be further amendedfby separate oxrdex establ;sh:ngrthereln‘
commodity rates for the tiansportatign of pozzolana on an interim ‘
basis. | | . - o
This order shall becomé effective twenty-five;da&S‘aﬁtér:: 
tkhe date hereof. - o o
Dated at San Francisco, California, this 4757' day‘of ,;ﬂf?uﬁ
Janvary, 1968. | -

Presxdent

%}Z}'@Li
"! ‘

COmmass;oner:(;ff”"
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DISSENT

BENNETT, WILLIAM M.

Not in the record where properly staff positions SEOUld be urged -- but -

after the close of the record and unbeknownst to part;es affected hereby
the Commission for the first time was urged €0 equal:ze the rates between
pozzolana and cement. Whether such be a decision of perfect w1sdom and
completely suited to the public interest begs the questaon of. the manner and |
method in which the Commassaon reaches its decision. As the Examaner whose fh
views were rejected stated "The newly established cement rates to~whach-
POzzolana is tied were developed in hearangs 1n another case long since _'
closed.” I am not aware that thas Commassaon may 1awfully consader as\eva- "
dence in this proceeding material recezved in another proceedang. Even af ,
such were to be the result, the staff certaznly should have asked the Com-r

mission to take such action on the record where partaes who would ezther

approve or disapprove of such would have 0pportunaty to take a posataon w:thie5f'i'“

reference thereto.

My real objection to the majority decision‘herein lies'ih“the faet7that'

it is clear covidence that the Commission is returnang o the "anstatutaonal -

decision™ from which, in my judgment, no~party and no posataon 15 safe from
attack, no notace or other requarement of due process is followed and the 1“
result is ofteﬂ Totally at variance wlth_any evzdence presented any posa- .
tion taken and a complete surprise to the partaes affected. d “
IL the Commission is going to be guided into regectmon of ‘an Examaner s
decision based upon positions or materaal not presented ;n the record then -

Commission conference should be opened To those partaes dasagreeang with

newly ennunciated staff positions so that such partaes may have thelr oppor-'L”:-

tunity to persuade the Commission, if possable, as to the1r~vaews Myh;i

position herein agrees with that of the‘Examaner'suproposal. I refer o

specifically to his proposed findings that:

%
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"L. The prescription of minimum commodity rates for the'transpo::atibn

of pozzolana has been justified, but that the specific~rates whichipetitionébf 2

seeks to have established as minimum commodity rates for pozzolana have
not been shown to be just, reaqonable and nondlscrwnznatory-w1thzn the

meaning of Section 3662 of the Public Utilities’ Code.

"2. In the establishment of just, reasonable and nondmscrnmxnatory
mindnum commodity rates for pozzolana, conszderatlon should be gmven to the
rates which are established as just, reasonable and nondxscrwmnnatory rates
for the transportation of cement upon revmew-(upon rehearzng) of the rates

for cement which we“c prescribed by Decision No. 72503, dated May 31, 1967
in Case No. 5440.7

And I also agree with his proposed oxdering paragraph which:wouidgha§e se;_":

down this matter for further proceeding to determine whether oraﬁbthheV f. }
minimum commodity rates for pozzolana are 1awful'rateé;~ OﬁéhiSIStfuck.b§ ‘
the oddxty-of the majority opzn;on which perm;ts the umposmt;on of mxnmmum |
rates on an interim basis and then sets forth for the hearzng to cstablmsh
| permanent minimun commodity rates. In short, the Commzssaon has not the .
faintest notion whether the interim rates are Just and reasonable and there--
fore lawful dut for reasons not con:axned in the record heremn.thc Commls-
sion is permitting their charge to the.publmc; It the rates_presently“are
lawful no further hearings need be held; if the Comhission‘doés hét pfe-‘ 7
sently know whether the present rates are 1aw‘ul ‘then they should not permzt
thelr effectiveness upon an interim baszs. I vnew~the rates authormzed on :
an interim basis as being suspecf I£ the-Comm;sszon hereafter‘fmnd5~that
the presently charged interim rates are not Just and. reasonable and were
therefore unlawful, persons operating under such rates o charglng those
should consider seriously the question of whether they are subgcctzng

Themselves to reparations claims.

Commissioner




