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Decision No-. 7361.5 

BEFORE tHE PUBLIC trrn.ITIES· COMMISSION OF THE STATE OF CALIFORNIA 

Petition of the CITY OF RIVERSIDE~ 
a MUllicipal Corporation~ tohsve 
fixed the just compensation I to be 
paid for the water system. o~: the 
Southwest Water Company existing. 
within and adjacent to the 
boundaries of said municipa11ey. 

, 

Application No,~49307 . 
(Filed April 24~ 1967) 

!.eland .3 • Thompson, for the City of Riverside, 
petitioner. : 

Howard M. Downs and' Walker Hannon, for Southwest 
Water COmpany, respondent. 

Cyril M. Sar3>;mr' Counsel, .and Gustave B. Week, 
for the CO ssion staff. 

INTERIM OPINION 

On April 24, 1967, City of RiverSide, hereinafter called 

petitioner, filed a petition under' Division 1, Part 1 ~ Chapter 8· 

of the Public Utilities Code', requesting: that the Cotmnission fix 

the just compensation to be paid by petitioner for the- water 

system, including. certain lands, property and rights described in 

said petition, of Southwest Water Company, hereinafter called 

respondent. The petition alleges that petitioner ,is authorized 

alld empewered to submit to its voters a proposit'ion to' issue 

Revenue Bond~ to ob~ain funds for the purpose of acquiring by 

eminent domain or'otherwise said,properties of respondent for the 
." . 

public use by ~titioner in connection with the operation and 
, -

maintenance of its existing water distribution sys.tem.. As, 

required by t~e code, the Commission thereupon issUed. its· order 

directing respondent to appear and show cause, if any it 'had, 

why the Commission should not proceed to hear the petition and to 

fix such just compensation. 
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A. 49307 1m * 

The record shows that all procedural requirements which 

are contemplated by Seetions 1406 and 1408 of the Public Utilities 

Code were completed prior tc the return date of the, order to', show 

cause. The hearing on such order, which was originally set at 

Los .Angeles on J\me 15, 1967, was adjourned and held before 
, ' 

Examiner Cline at Los Angeles on July 25, 1967'. 

At the hearing on the order to' show cause the attorney 

for Southwest Water Company filed (1) a motion to disqualify and 

affidavit in opposition to order to show cause and (2) a memo~and\.lIll 

in opposition to order to show cause. 

In the motion eo disquali~ the Commission from hearing 

the matter as being biased against the respondent corporation and" 

the affiant and unable to give a fair and fmpartial trial, the 

affiant in his affidavit set out a number of, allegations ,to- the 

effect: that the testimony of camille A. Garnier, president of, 

Southwest Water Company, is essential in determining the value 

of the property in question;' that in various court proceedings 

in which the Commission and Garnier and his agents are liti.gants' it 

has made statements and arguments tending to impugnt:he motives and' 

veracity of Garnier and of the affiant; and that it has threatened 

to impose severe sanctions against corporations with which Garnier 

is associated. 

In many of these allegations the affiant has not been 

speei£icwith respect to the time~place and other circumstances 

involved in these allegations. Many of 'them are not precise . 

allegations of fact but mere conclusions of affiant, and :ttis very 

doubtful that they establish bias and prej udice on the part of the' 

Commission. In P~y ev~t it is unnece$sary to resolve this doubt 

by making specific findings for reasons' that will appear hereinafter. 
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A. 49307 1m ." 

Affiant als'o requested: the Commission to tal<:¢ judicial.' 

notice of and to incorporate by reference· all of the documents and 

papers filed by the Public Utilities Commission in various court 

proceedings and one proceeding before this Commission. Rule 73: 

of the Commission' $ Rules of Practice and Procedure provides~ 

"Official,notice may be taken of such matters as 
may be j ud1cially noticed by the courts of the 
State of California. It . 

Section 452(d) of the Evidence Code provides that 

California courts may take judicial notice of. record's in other and 

different actions, and Section 453 of the Evidence Code-requires a 

trial court to take judicial notice of such records where a par.=y 

furnishes the court with sufficient information to· enable it to 

take judicial notice of the matter. .As affiant has not specified 

precisely the documents and papers and the portions. thereof on 
) 

which he relies, but purports to quote portions of voluminous /. 
I' 

documents without 1ndicat:1ng, where those portions are to: bel 

found, we do not feel called upon to take official notice as \ 
\ 

requested by affiant. But evell if we did it would· 'llot avail the \ 

respondent for reasons to follow hereinafter. . : 
~ 

Moreover, since affi.ant has not speci.fied the partic\!lar \ 
~ 

\ 
portions of the documents and papers filed by the Commission in 'j 

. I various other proceedings that he considers comi>etent,relevant \ . 

and material in this procecding~ and as many of these documents' \ 
I 
\. 

and papers are not on file as public records with this Commissio:l ~ \ 
! 

the Commission will not incorporate by reference such documents I 
i 

atld papers. Affiant has not complied ~"1.th Rule 72 of the .Commissicn r s" \ 

Rules of Practice and Procedure which requi=esspecific identi

fication of portions of documen~s to be inco:porated by reference. 
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A. 49307 1m * 

Even if we assume, though by no means conceding., for 

purposes of disposing of the motion tod1squali£y that all of' the 

allegations in the affidavit are true, and accept at face value :he 

matter purportedly quoted by affiant) and assume further l' .without 

concedfog, that they establish bias and prejudice, they do not afford 

any basis for disqualifyiDg the Commission in entertaining and 

disposing of the petition. Bias· and' prejudice are not grounds for 

disqualifying the Commission. !.!!h v. State Bar (1931) 214 Cal. 215·) 

225; Dyment 'IS. Board of Medical Examiners (1928) 93 Cal. App. 65; 

winning v. Board of Dental Examiners (1931) 114 Cal. App~ 65$:, 664;. 

Hohreiter v. Garrison, 81 C.A. 2d 384) 392-3; Code of Civil Procedure 

Sec. 170. 

Section 11512(c) of the Government Code, pertaining to 

disqualification of members of certain state agencies and the 

hearing officers of those agencies) is not applicable to this 

Co1ll1'llission. (Government Code Sections 11500" 11501.) It is interesting. 

to note that whet1 Govermuent Code Section l1512(c) is applic.able, f.t 

provides: "No agency member shall withdraw voluntarily or be subject 

to disqualification if. his disqualification would prevent the 

existence of a quorum qualified t~. ~ct in the particular case. tr 

In his memorandum in opposition to. order t~ show cause 
" ~ , 

counsel for respondent demanded a trial byj~. In support of 

this demand the counsel for respondent states that Sections 1401 

and following of the Public Utilities Code were enacted be,fore the 

Constitution was amended by the adoption of Section 23a of 

.Article XII of the California Constitution,. and that a trial by 

jury in condemnation cases is guaranteed. by Article 1 ofSeetion 14 

of the California Constitution. He also emphssizes the right 

of jury trial under the Seventh Amendment of the United" States 
.' . 

Constitution. 
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A. 49307 1m * *' 

The time within which counsel for petitione:: was to 

have filed a memorandum in support of the jurisdiction of the 

Commission and in opPOsition to the motion to disqca1ify was 

extended at his request to August 11, 1967.. Similarly, counsel: for 

respondent was granted an extension of time to August 21) 1967 to 

file a reply thereto. 

Petitioner's memorandum in support of jurisdiction of the 

Public Utilities Commission and iu opposition to the motion to 

disqualify was not received by the Commission until August 14, 1967, 

was therefore not timely received and is not a part of the record 

in this proceeding. The matter was taken 1.Uldersubmission' on 

August 11, 1967. 

We conclude that: the motion to disqualify should be denied. 

We further conclude that Section 23a of Article XII oftheCalifoml.s 

Consti tution confers jurisdiction upon this Commission' in this 

proceeding to fix the just compensation to be' paid for the taking 

of the property of Southwest Water Company, that neither the United 

States Constitution nor the California Cons:titution requires that 

such just compensation be fixed by a jury trial> and: that the dema~.d 

for a jury trial should be denied. Marin Water and Power Company v. 

Railroad Commission~ 171 C. 706; Marin MuniCipal Water Distriet v. 

Marin Water and Power Company, 178 C. 308.; Chi.cago) B. & Q.R. ·R' .. Co. 

v. Chicago, 166 u.s. 226 at 24£1.-45; and BatmUln v .. ~, 167 U,,$. 548 

at 593. 

We further conclude that no ca.use has been shown whyehis· 

Com::rl.ssion should not proceed to hea::- the petition herein and to 

fix. t:he just compensat:ion to be paid for the lands~propercyarid' 

rights described therein. 
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A. l:·9307lm * '/.. .. 

INTERIM ORDER 

IT IS ORDERED that respondent t s demand for a jury tri.al 

and respondent's motion to disqualify the COmmission are denied 

and that further hearings in this matter shall be held at such 

times and ?laces as may hereafter be set. 

The effective date of·, ehis oroer shall be tWenty cays 

after the date hereof. 

Dated at _____ San_Fru __ ci:3c0 ___ , California, this Itt'!l 

day of _____ .IoJwAiJ,J,NWo,jUA;;I.I,RwY __ • 1968. 

. president' 

/ 

, , 

" commis31oner W!li1cm :M. Be~ctt~~~:1~~ " 
necessarily, a'os.~nt.,. <li~ not. ,par't ,pa ", 
1n.thod1&pos1tion ~:t 'tll1~pr~~~ , ... " . ': 
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COMMISSIONER PETER E.. MITCHELL CONCURRING: 

I wish to address' certain., observations on the ,MOTION TO· 
. ' 

DlSOO'ALIEY AND AFFIDAVIT OF HOWARD M. DOWNS IN OPPOS:ITION1'O, ORDER' 

oro SHOW CAUSE. Perhaps I am placing too much stress on a ±notion 

which is dilatory in nature and deficient in disc:errunentbut non";·' 

theless, the imputations contained therein prompt,my comments. 

The motion filed. by the affiant, Boward· M. Downs,. states .. 

on behalf of Southwest Water Company and' himself,. that . the 

california Public Utilities Commission is biased and therefore 

unable to bold a fair and impartial hearing in the' petition of 

the City of Riverside to fix the just compensation for the water 

system of the Southwest Water Company. TheX'e does. not exist nor 

has there ever been any prejudice or bias on the part of the 

California PUblic Utilities Commission oX' an individual Commis-

sioner toward Howard M. Downs, Camille E. Garnier, or the Soutli- . 

west Water Company. Mr.. Downs' affidavit does not' contain the, 

slightest scintilla of evidence to support hia. position. 

It is noted that the said motion to disqualify does'not 

present an affidavit from. an officer of the Southwest Water: Com-

pany, including camille E. Garnier, i:ts President. The Commis

sion has not been advised that the Southwest water Company and/or 

Camille E. Garnier are alSo. sponsoring this motion. Nor are there 

any specific references concerning- bias and prejudice made by 

Boward M. Downs. The motion merely lists official acts of, this 
" 

Commission and judicial proceedings. Any attorney suppOsedly as 

experienced in the field of public utility regulation as Howard' 

M. Downs recognizes that recourse for just grievances' may be ob-
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tained through a petition for rehearing to 'this Commission or by . 

a writ of Certiorari or Review to the California Sup rome Court. 

'The fact that Boward M. Downs has not: previously raised the, issue 

of discrimination is convincing evidence that there is' no merit 

whatsoever to the motion that he now makes at thia late date. 

While'I sul:>scribe to the comments of my collea9'\2.es.in the 

majority opinion, I wish to emphasize the impartiality of this Com

mission toward Boward M. Downs, camille, E. Gar.nierr and Southwest 

Water Company_ Should this£eeling of sUbjective bias, even 

though unsubstantiated in fact, continue in Howard M. Downs' 

mind, it must be resolved by Bowarc:l M. Downs and the Southwest 
.!' . 

Water Company. The Southwest Water Company will receive a fair 

hearing before this Commission, as will any public utility-or, 

related business subject. to Commission ,regulation. 

President 

San FranCisco, California 

January 18~, 1963 
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