Decisfon No. _ 73615 . - wﬂuﬁn MAE’ B
BEFORE THE PUBLIC m::rms COMMISSION OF THE STATE OF CALIFORNTA

Petition of the CITY OF RIVERSIDE
2 Municipal Corporation, to have
fixed the just compensation to be
paid for the water system of the Application No. 49307

Southwest Water Company existing _
within and adjacent to the (Filed April 24, 1967)

boundaries of said municipality.

Leland J. Thompson, for the City of Riverside,
petitioner.

Howard M. Downs and Walker Hannon, for Southwest
Watexr Company, respondent.

Cyril M. Saroyan, Counsel, and Gustave B. Weck,
for the Commission staff

INTERTM OPINION

On April 24, 1967, City of Riverside, hereinafter called
petitioner, filed a petition under'Division.l, Part i, Chapter‘8
of the Public Utilities Code, requesting that the‘Commission*fir'
the just compensation to belpaid by petitioner forvthe‘iwaterwy -
system, including certain lands, property and rights descrioed?inf |
said petition, of Southwest Water Company, hereinafter called .
respondent. The petition alleges that petitioner is authorized
and empowered to submit to its voters a proposition to issue _
Revenue Bonds to obtain funds for the purpose of acquiring by
eminent domain or otherwise said properties of respondent for the
public use by petitioner in connection.with the operation and
maintenance of its existing water distribution system. 4s
required by the code, the Commission thereupon issued its order.
directing respondent to appear and show cause, if any ic had
why the Commission should not proceed to hear the petition and to

fix such just compensation.
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The record shows that all procedural requirémeﬁés which'
are contemplated by Sections 1406 and 1408 of the Public Utiiities
Code were completed prior te the return date of the-prder to1show 
cause. The hearing on such orxder, which'was\originally seffét
Los Angeles on June 15, 1967, was adjourned amnd held beforé-
Examiner Cline at Los Angeles on July 25, 1967. | |

At the hearing on the order to show cause the attorney
for Southwest Water Company filéd'(l) a motion to-d£Squalif§ andf
affidavit in opposition to«order to show cause and (2) a memorandum
in opposition to orxder to show cause. | _

In the motion to disqualey the COmmission from hearxng
the matter as being biased against the.respondenc—corporatxogaand ‘
the affiant and unable to give a fair‘and‘impartial_tfiai;vthé»‘
affiant in his affidavit set out a number of'allegations to{the.
effect that the testimony of Camille A. Garnie?,_president’ofv
Southwest Water Couwpany, is essential in determiﬁing thé va1ﬁé
of the property in question; that in various court pfbceedipgs
in which the Commission and Garnier and his agents axe iﬁtigants[it
has made statements and arguments tending,tOvimpugﬁ~the~mo£ivés d$d 

veracity of Garmier and of the affiant; and that it has threatemed

to impose severe sanctions against corporations with which-Carnier»f

is associated. |
In many of these allegatfons the affiant has not been
specific with respect to the time, place and other circdmstahéesf_
izvolved in these allegatibns. Many of them are not preclse
llegations of fact but mere concluszons of affiant, and it xs very B
doubtful that they establish bias and pregudxce on the pa*c of the
Coumission. Iun any eveat it is unneces sary to resolve th*srdoubt

by making specific findings for reasons' tbat will appear hereinafter.
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Affiant also requested‘the'Commission tomtakeijﬁ&icialf'
notice of and to incorporate by referenee-all ofvthe'doeuments‘aﬁd ,
papers filed by the Public Utilities Commlssion in various court
proceedings and one proceceding before this Commission. Rule 73
of the Commlssion s Rules of Practice and Procedure provides:
"Offxcial notice may be taken of such matters as

may be judicially noticed by the courts of the
State of California,'

Section 452(d) of the Evidence Code provides.that
Califormia courts may take judicial notice of:records inrother and
different actions, and Section 453 of the Evidence‘code,requires‘e
trial court to take judicial notice of sueﬁ records where‘a‘par*y
furnishes the court with sufficient information tO«enable it to -
take judlcmal notice of the matter. As affiant has not specifled
precisely the documents and papers and the portions thereof on
which he relics, but purports to quote portions of‘voluminous
documents without Indicating where those portiomsvsre»toibe
found, we do not feel called upon to take offieiél moticevas‘
requested by affiant. But even if we did it would not avaii the
respondent for reasons to follow hereinafter.,

Moxeover, since affiant has not specified the partxetlar B
portions of the documents and papers filed by the Commission tn |
various other proceedings that he considers competent, relevamt
and waterial ia this procecding, and as many of these documemtsﬂ
ard papers are not on file as pﬁblic'reeords with this Commission,
the Commission will not incorporate by reference such documents _
and papers. Affiant has not compliced wmth Rule 72 of the Commmssxon sy

Rules of Practice and Procedure which requires specific Ldentx-

fication of portions of documents to be ineorporated'by-referenee.1 =
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Even if we assume, though by no means conceding,Jfo:i

purposes of disposing of the wotion to.disqualify that all of the

allegations in the affidavit are true, and accept at face value the

matter purportedly quoted by affiant, and assume further, without
conceding, that they establish bias and pregudice, they do not afford |
any basis for disqualifying the Commission in. entertainxng and
dzsposxng of the petition. Bias aund prejudice are not grounds for
disqualifying the Commission. Fish v. State Bar (1931) 214 Cal. 215
225; Dyment v&. Board of Medical Examiners (1928) 93 Cal. App. 653;

Winning v. Board of Dental Examiners (1931) 114 Cal. App. 658, 664'
Hohreiter v. Garrisonm, 81 C.A. 2d 384, 392-3; Code of Civil P*ocedurc |
Sec. 170. | '

Section 11512(¢c) of the Govermment Code, pertaxntng to

disqualification of members of certain state agencies ‘and the ‘
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hearing officers of those agencies, is not applicable to this

Commissioﬁ. Government Code Sections 11500 11501.) it is interestmg

T
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to note that when Govermment Code Section 11512(c) is appl;cable, it
provides: ''No agency member shall withdraw voluntarily or be subject
to disqualification if’h£3~dis§ualif£eation would prevent the |
existence of a quorum,qualified to aet in the particuiar.case."

In his memorandum in opposition to. ordex to«show'cause
coumsel for respondent demanded a trial by ju;y. In support of
this demand the counsel forreSpondentvstates tﬁat Sectmons-l&Ol- |
and following of the Public Utilitiee Code werc enacted before the
Constitution was amended by the adoption of Section 23a of
Article XII of the Califormia Const tutlon, and that a tria; by
jury in condemmation cases is guaranteed by Article 1 of Sectmon,aag,-
of the California Constitution. He also emphasxzes tne rign-
of jury txrial umder the Seventh Amendment of the United States

Constxtution. ‘ | t R
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The time within which counsel for petitionef was to
bhave filed a memorandum in support of the jurisdictionvof the‘
Commission and in opposition to the motion to disoualify wos
extended at his request to August 1L, 1967. Similarly, counsel for
respondent was granted anm extension of cime to August 21 1967 to .
file a reply thereto. |

Petitioner's memorandum in\support of'jurisdiction‘of thé
Public Utilities Commission amnd in opposition to the motion to
disqualify was not received by the Commiséioﬁ ﬁntii August'la 1967,
was therefore not timely received and is not a part of. the record
in this proceeding. The matter was taken under submission on
August 11, 1967. :

‘We conclude that the motion to—diSquaiify should‘be<dénié&.
We further conclude that Section 23a of ArﬁiclevXII-of the-Cali£o£n£é1.
Constitution confers jurisdiotion-upoﬁ this Commission in this |
proceeding to fix the Just compensation to be paid foxr the taking

of the propexty of oouthwest Water Company, that neither the United

States Comstitution nor the Californ;a Constitution reqpi:es,that .
such just compensation be fixed by a jury trn’.‘al' and that the demand

for a jury trial should be denied. Marin Water and Power Compang v.‘

Railroad Commission, 171 C. 706; Marin Municipal Water District v. )

Marin Water and Power Company, 178 C. 308' Chicago, B. & Q! R. R. Co.

v. Chicago, 166 U.S. 226 at 244-45; and Bauman v, Ross, 167 U s.‘sm o
at 593. ' | ‘

We further conclude that no cause has been shown why this

Commission should not proceed to hear the petition herein and'to

£ix the just compensation to be pazd for the lands, propertj and

rights deseribed therein.
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INTERIM ORDER

IT IS ORDERED that respondent's demand for a jury trial
and respondent's motion to disqualify the Commission are denied
and that further hearings in this matter shall be hel& at such
times and places as may hereafter be set. |

The effective date of this 6rder shall be twenty déys
after the date nereof. |

Dated at . San Francisca R California, this /A S
day of _ JANUARY ., 1968. . e

~¥fesident

-y vt thns
7 Commissioner W:.ll:!.am M. Bonno .
pecessarily absent, did Bot parcicipato
in the d:LSposiu.on o: tm.s proceedinao
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COMMISSIONER PETER E. MITCHELL CONCURRINGS

I wish to address'certain~bbservations on‘thewMOTiON TO . |
DISQUALIFY AND AFFIDAVIT OF HOWARD M, DOWNS IN OPPOSITION TO ORDER |
TO SHOW CAUSE. Perhaps I am placing too much stress on a mot;on
which is dilatory in nature and deficient in discernment~but*non—*"
theless, the imputatiohs cont;ined‘thereinvprompt_my‘commehts;

The motion filed by the affiant, Howaxd M. bowns; states,’
on behalf of Southwest Water Company and-himself,‘thatgthe
California Public Utilities Commission is biased‘andvthéiefo:é‘
unable to hold a fair and impartial heafing‘inzthe"petition pf.,"
the City of Riverside to fo the just compensatlon for the water
system of the Southwest W;ter Company. There does not ex;st noxr
has there ever been any prejudice or bias on the part of :he~
california Public Dtilities Commission or an individual Commis-
sioner toward Howard M. Downs, Camille E. Garnier, or the South-f
west Water Company. Mr. Downs' aff;davxt does not contazn the
slightest scintilla of evidence to support his posxt;on.

It is noted that the said motion to disqualify dpes.not
ptesedt an affidavit from an officer of the‘Southwest water»cOm-;
pany, including Camille E, Garmierx, its President‘ The Commls-
sion has not been advised that the Southwest water Company and/or"
Camille E, Garnier are also sponsorzng thxs motxon. Nbr are there
any specific references concerning bias and pregudmce made by :
Howard M, Downs. The motion merely llsts official aqts oflth;s'
Commission apd judiciai proceediﬁgs. AnyfattorﬁéY”s&pppéedlylas p

experienced in the field of public utility regulation as Howard

M. Downs recognizes that recourse for just grievances may be ob-
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tained through 2a pct:.t:.on for reheanng to th:.s Coum.ssxon or by |
a Writ of Certiorari or Review to t.he Cal;fornla Supreme Court
The fact that Howard M, Downs has not prev;ously ra:.sed the issue
of discrimination is convincing ovidenoe tha;£ ‘t‘here ;i.'si‘no' #xerit"’
whatscever to the motion that he now makes at this late 'da.:te.v
While I subscribe to the comments of ny colleagnes', :i‘.nwthe ,
majority opinion, I wish to emphasizo the :i‘.mpartialit};‘of this ‘Com- '
mission toward Howard M. Downs, Camille E. Garnier, and Southwesﬁ""
Water Company. Should this feeling of subj‘ec:tiire: biao} ‘ev“en
though unsubstantiated in fact, continue ;n Howard M. ‘Doums" V
mind, it must be resolved by Howard M. Downs and the Southwest
Water Company. The Southwest Water Company w:.ll rece;.ve a faa.r
heaxing before this Commission, as will any public utility or.

'
4
"

zelated business subject to Commission regulation.

Peter E M:.‘éhel? Pres:.dent
. - ‘

Sarn Francisco, California

Jo.xiuary 18, 1968




