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Decision· No •. __ 7_3_7_1_5_· ___ _ ( "." 

BEFORE 'THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

KENNEn!'KOVACEVICR and 
JAKE .J. CESA.~,. Co-partners. 

Complainants, 

vs. 
I' 
I 

. Ca ' 'N '8 "64~ ~,:. , ·se·. 0'.·.· :J'.:.' 

SOUTB:ER.NPACIFIC COMPANY, 
(Filed"J~et, ·1~6,7) , .' 

a Corporatio~, .: 
\ ,.,> . 

~. 
------------------------------~ 

Defendant .. 

Granger &. Moe by George W •. Granger,. 
. for Kovacevich and Cesare, com­
plainants .• '. 

Harold S. Lentz, Crowe, Mitchell, 
HUiiiibutt,. Clevenger and Long 
by Robert P. Lonf' Thomas P. Kelly 
and Larry w. Tel ord', for Southern 
Pacific Company, defendant. 

Kenneth G. Soderlund, for the Commission 
staff. 

o P IN 10· N " ----,-.-..-

..>', 

On June;~ 7,. 1967,. Kenneth KOvacevich and' Jake J.Cesare:, 

copartners engaged in the operation of a cold sto~age and'!: grape' ' 
, 

packing shed in Richgrove, CalifOrnia, hereinaftercalled'com~ 
, ~ . ," . 

plainants,. filed a complaint against Southern Pacific, Comp~ny" 
, .' 

hereinafter called: defendant. Complainants alleged: that defendant' 

had terminated service on a spur track.adjacentto.compla:[~nts" ,. . 

.' 
. ·1 

,;t 

packing shed in violation of the Commission' s G~er.af Order No:. 36])., 

• j ," • 

because complainants had refused to pay defend'antfor' the construction ' . 
. , . .' ",. '. 

of said spur traeJc and to enter- into a' written 'a8reem~nt>w1th" de-.,. 

fendant setting f>rth the terms and condit:Lons~:~ortJ:ieuse 'of 'said,' .. 



.'., 
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" . , " 

spur track. Complainants requested the Commission to"' issue a 

temporary order and upon final hearing a permanent' injunction", re- ' 

straining~ and enj oining the defendant· from denying '. comp~ainants· 

service upon said 'spur track and. ordering that service,'be reinstated .. " 

In its 'answer filed July 7 ~ 1967, d'efendant alle~ed,'that 
, , 

the spur track in question :[s an indus,trial spurtrac:k 'constructed ' 

pursuant to an agreement bycomplai.nants that they would:,pay . 
- ' 

defendant the entire cost of constructi.on of said spur 't:a::ack, with 

the defendant to repay' to complainants the' cost of the po~:ionof ' , 

the spur track from. the point of the' 1nitialswitch to the: clearance 

point at the rate of $2~OO for each carload of fre:[ght'yield:l.ng 
, '. ;" '. ," \ 

roadhaul revenue to. defendant and dell vered" .. on and·' 'shipped from the , , . . 
". , . ;"'. 

spur track" which are the same' terms and" conditions availablfi'to', 

defendant's other shippers and rec~1Y'ers 'of' freight under. 'similar' 

circumstances. Defendant admitted that it removed the ,switch-and' .. 

terminated spur track ,service following complainants' refus.d to' 

accept the spur track "serv:tce or to pay for the industrial spur 
I • • ,. 

track on 1:he same terms and: conditions as are' available to ,de~: 

fendant r s other shippers and receivers of ~ail, fre'ight ~d~r sitn!lar ' 
, ' , 

ci1:'CUlD.Stanees. Defendant claims that,the Commission' s.~n~raiOrder ' 

No. 36Bis only applicable to team. tracks 'and not ~o. industrial spur 

tracks ~ such as the one allegedly' invol vedin' thispro~eeding;. 

On July 14" 1967, def~dan.t filed' a'motion' to d1smi:ss the 

c:oUlp'laint and' a petition for a proposed report.' .. . 
" The matter. was he~rd' '~efQr~ Examiner. :Cline in V~sa11a on 

.July 19" 2~ and' .21~ 19,67: 'At the' conclusion of: the. hearirig, ~om~ 
plainants' . r~q~est: 'for' au interim order ~pecifying the te~s upon: . , ' 

which service ~ouid be reinstated, was taken under subm:Lss:[on~ The:' 

parties were requested', to tlO~ifythe Co~ssi~n in' the event a.' " 

stipulation was reached whereby serVice wes re:tnstated.~. :[n~~.ch. ~ase': " 

. '. , . 
, Ii ~ 

, " 

-2-

, L ~ ,< 

, . 



c. 864.3 1m 

A'" W' 

there would. be no need for an interim. order. By letter dated: . 

August 17 ~ 1967, the attorney for complainants submitted',to:the' 

Commission a copy of the' escrow agreement entered into between 

complainants and defendant and advised the COmmiss!on,that:the 
, , . 

deposit pursuant to .. the escrow agreement had. been made by com-. 
, -

plainants and that the spur track in question had been reconnected 

to the main line. Said letter and attachments arc herebY'·made,a . 

part of the record as Exhibit No. 24. 

The entire proceeding was taken under subm:Lssion on 

September 28:', 1967, the last date otlwllich:, compl~inants· coul~,'have 

filed an a~er1ng brief .to the opening brief . filed' 'by. d·efeI1dint, .. ' 
'I , 

on September' 13, 196:7. 

~on a consider,ation oftherecord':l:nthi:sproceeding.the' 

Commission finds as follows·: .. ' 
, , 

1. Because "of its design . ..and: location, the only practical 

access to ra:[l cars pl~ced upon the spur. 'track wMch1s.the: subject 
~ : I .. • t' • • • t" .'. .!: " ". c'" .,' ,.' " 

of this proceeding', for loading or unloading is, uponatid;over the" . 
, " ". 

real propertY of ~omPlaiuants,. 

2. cOmpla1~ts. reta~"control over the uS,e oftheir;prope~ty' 
• . .t, 

by members of th~ publ:-i~ •. ,· ' , ", 
. '.l> •• ! 

• • ~ I • 

3. Complainants have ,reserved, the l:'ighttocl1argeme1nbers of 
. t,.' , '. 

the public for use,.'of cotxq,lainants' property. 

4. Said, spur track,'can be put to practical ,use by.~thepub11c 
.". • • • j j: , 

only with the' permission of complainants. 

5. Defendant already has· a team track~ at Richgrove. 

6. Said spur track 1suot a te~ track. 

7.. Said spur track is an :lndustr:La1 spur track. 

S. The terms and conditions for construction and' operation' of . 

industrial spur tracks which defendant regularly·.·· and".\miformly, 
" , 

extends to all corporations and persons are p.ursuant e:[the~ to-, General 

'-3-' ',' 
" I 

" 

,." 

" 
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Order' No.: 15 of the' former U. S. Railroad Administration or to. 

Supplement No., 1 to said General Order No. 15. 

9. Said General Order No. 15, which is. used whe:re the . estimate' 

of the first year's revenue from· railroad cars handled'onsaid,spur 

track is at least ten. times the est1ma:ted:~ost of·constx-uc:ting the .. 

portion of the track from. switch to clearance poi.nt, provides that' 

the railroad shall pay the construction cost of."the portion'ofthe 

traek from. switch to clearance point and that the industry shall' " 
. , 

pay the construction cost of the track beyond: the clearance:p~i.nt;. 

10.. Said Supplement No.1 to, Genex-aloi-der No. is., ,which is' 

used where the estimate of the first year'a revenue' fr'om. ra11ioad:" . 

cars handled on said spur track is, less, than-ten tim~s,the:est1m.ated 
" 

c~st of constructing. the portion of "the track from switcht~ 

clearance point, provides that the industry shall paY' theent!re . 
. '. I < 

construction cost of the spur track but: shall ,be repaid·', by .~e, 

railroad for the constructi.on cost, of 'that portionof.the~P\l%' 

track f~om the point of initial switch to the' clearance point, at 

the rate of $2.00 for each carload' of freight y1eldi~.' roadb.au1:, 
•• j '. ," ~ , .. '~. 

revenue to the rAUroad and delivered: on or shipped'fr~mthe sp~ 
,', .. 

. , 

12. 'The average revenuereasonablyetit1mated tc>bereceived" 
. ' 

from cars handled over : said spur track is $360 per car' fox-:·Southern 

Pacific cars and $500 ~rcar for Santa Feca~s .. · 
l3~ Approximatel:r 70 cars were handled over said spur: 'in 1966 

of which 52 were Southt;rn Pacif:tc cars and 18' were Santa· Fe cars 
, 

producing. an est1mated:revenue of $27~) 720~ 

-4-
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14. All of the cars handled over said spur track to ~ate:ha\7e', 
. .' . ," 

beenshi.pped in interstatecommerce~ but cars shipped: in : intrastate 
. . ... , ... t-: ", ". , 

,commerce may be handled over said spur track in the' future. 

15. The estimated, cost of constructing the portion· of said " " 

spur track from switch to clearance point~" prior to', aetualco1l.-' 
1 . 

st:ruction was $S ~ 040. 00. I, 

16.. The actual cost of constructing the portion ofsai:d~'spur ,', 

track from switch to clearance ~int· was' $4 ~571 .. 81. 

17.. The estimated cost of constructing: the entire said>spur . ~ , , 

track~ prior to act\l4l construction was $8, 740. OO~ , 
. \ '. 

18. The actual cost ofcons:tructingtheentire'sa1d spurtrac:k 

was $7 ~962.70., 

19. Defendant does not, ,and for many years has not, offered, or' 
:/. 

, . . 'I" 

extended industrial spur track service to anycorporations.;or'persons 

under circumstances comparable to that of compla1n~tsupon>'any , 
., . -. . ,I' " ,,' 

terms or conditions other than its standard formof1ndustrial 'spur 

track agreement based on said' Supplement No.1 of General' ,Order No~15,. 

20. Defendant does not construct industrial spur trac::ks. on, , any , 

basis other' than its Supplement· No.1 to General'iOrder' N6.<:tS. 
\" "'. 

standard agreement unless the~st~te of firstyea~'s:revenuefrom 
" I ' ", 

railroad cars handled on said spur track' is' at ,l~as:t', ten times:' th~' , 

estimated cost of constructing, the portion of tbetrackf:r~ switch' 

to 'elearanee .. point. ' 

21 •. De£etidantoffered' to complainants to' construct the spur 
" L" 

track ,in ,question and proVide service:lthereon upon ,the same terms" 
• • • • I ' I ' •• 

and 'c~ditions as it' regularly and uniformly exten~s.tcr all cor-

porations and persons under comparable circumstances. 

22., Exhibit No.' 4 is. the Supplement .. No. 1 to·' G,e~eral Order 
, ,I " ~" 

No. 15 st.m&rd form of -agreement offered: by " defendant, for '. the' , 

construction of' industrial spur tracks to' all coq,orat::r.ons' and 

persons under circumstances comparable to that of. complainants. ' 
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23. Paragraph 7 of said Exhibit No. 4 reads ,as follows: 

"Railroad shall have the'right to disconnect the 
said track or refuse to operate over the same~ " 
and in either case this agreement at the option 
of RaUroad shall tero:d.nate,. :tn the event that 
(a) Industry shall cease to do busine'sson said, 
track in an active and substantial way for a 
continuous period of one (1) year~ unless prevented 
from so doing by law .. strike or any causes beyond 
the control of the Industry; (1)) Industry shall 
faU to observe and perform each and every of the 
covenants and promises herein contained which are, 
by Industry to be observed and performed ~ or 
(c) Railroad is required or authorized by law~ 
ordinance or police regulations, or orders of,any 
lawfUlly constituted,public authority having 
jurisdiction in the premises, to.'discontinue 
operation of said track,.. or to cbange,:f..tstracks 
in such manner as to render it, impracticable~ , in, 
the judgment of Railroad;. to continue to operate 
said track." " ' ,',' 

, ' 

24.. Prior to· the construction of said spur track, complainants' 
, , ' ,",' . " ,~ " :1 . ' 

were advised by defendant that the. only basis on" which defend:mt 
1'1' 

, ." '.' "II 

would ·consent~ to construction of saidspurtrackwould~be.' on'1~he 
. , ''', " )1,' 

basis of a Supplement No. 1 to General Order No.; lS,agreement: 
. .' . . ". ,,' , 

25. On septembe~ 7,' 1965~ complainant,Cesarerequested' de-

fendant to proceed with construction of/said spur track. 
'. . 

26,. On September 7~' 1965-> complainant Cesa~e requested an, 
, "'11 

extension of credit to avoid mald.ng. a deposit of':, theftilt estimated' 

cost of said track in advance of construction. 

27. Defendant extended the requested credit to' . complainants 
, . 

and constructed said~ spur track on the understanding.and:in the. 
. , " . ,', 

belief that complainants had agreed to"pay£or said spur track on 

the basis of a Supplement No. i to Gener~l Order NO:~' l~~: agreement., ' 
.' " I ~ 1 

2S~ Said spur track was constructed' at the request· and' urging 
I • • , 

of c~laiDan.ts who knew that construction was being performed and', . 

on the understandiug and in the. belief that complainants bad: agreed 

to pay for said construction ion' the basis of saidSUppleme~t·~NO:~r .. 
. ' " .. " '\'"" 

of. General: Order No. 15. 
' .. , t,', . 

'. ' 
.' ';," 

'" 



" 

. . ,. 

" 
" 

29. Complainants knew at all, times that" defendant expected 

them to pay I for the construction of the spur track on>thcbasisof 

said Supplement No.1 of ceueral Order No. lS. 

30. Complainants paid defendant for relocation of telegraph .. 

'pol,es located on defendant f s property which was necessary prior' to' . 
the construction.ofsaid industrial spur track.' 

31. Complainants permitted defendant, to proceed with the' . 

construction of said. spur track and thereafter. made use ,:of'said· spur'". 

track without and before adv!:s:lng defendant· that . they' did not" intend' 

to pay for the construction of: said spur track. 

32. Perm.tting complai-o.ants to, use said spur. track without 
~ .' .' 

~y.i.ng for the construction thereof a~cl in accordance W1th,tbe· 
. , ,', ' 

provisions of the terms and conditions of defend:ant r s.Supplement: 
, ... ". ., ."' 

No·. 1 eo General Order No. 15- standard form of agrcementq,wouldaccord 

to complainants a preference) advantage and: concession not: .,available. 
. - '.' . '., 

to other corporations or persons ~der comparable CirClltlStances. 
'.. ' 

33. Complainants have refused. to pay for c,onst~ct1on.'o~· said 

spur track and accept service thereover in accordancewitn' the. 

Supplement No. 1 to' General Order No .. 15 agreement which contains. 
, ,,' . . 

the terms and conditions which defendant regularlyandun!formly .', 
, , " 

extends to all corporations and persons. under comparableetrcum~ 

stances. 
. ' ", 

34. After complainants failed, and, refused' to execute the . 

. '. . , . 

written Supplement No,. 1 to General Order No~ lSagreement 'perta1n:tng 

to Said Spur track which was submitted to them for signature' and 
• • I • I • '/ 

after. they failed and refused to pay. for. the construction of,said' . . . ." '" . 
. . .!;, ,'.:' .' 

spur track pursuant to said agreement~. d~fendant:d:[sconnectedthe 

switch eo and removed said spur track from seJ:y.[ce~ 

35. Complainants are copartners. 

-7-
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," 

36. D~fendant does: not file,>reports~,and,::"the"cOl'IlIllission ~s ' 

never required. defendan~" to file ~'POt1:S conce~1ngremo~alof " \>. ", 
~\.... -
'\ 'J< " .. 
~.,.. 

industrial spur tracks. 
"\, 

The Commission concludes as'follows: 
, , 

1. The' Commission has jurisdict'ionoverthe construction and 
. .' :"'.:~., '.~ , 

removal, from. service of the industx:ial spur track ,which is" the 
I~ ,.:.. .~ ; \' I ~ , ",' ': , 

subject matter of this proceeding' even though the cars'which<~ave, 
. . . . 

been shipped and, which are to be shipped are wholly 1:0-: inte~state' 

commerce> because the federal government bas notoccupiedthe<'f:Celd 
~ , 

of regulation of industrial spur tracks .• (49 U.S.C~A. Sec.~.i(22); 
, ~ , ",' . . . . 

City of Yonkers vs .. U. S., 322. U. S. 685, 88.L; ed. 400;: Western 

R. 0>. vs. Georgia Pub. Serv. Comm.~. 2&7 U. 5'.493,;;: 69 t .. ed. 153·;, 
• ,.,;-' \1. ,1 ,'",' 

New Orleans Terminal CompanI VB. Spencp..r, 255, F~ Supp:.l.) ~ . 

2. Said spur track was'constructed by.,defc!ld'3nt pursuant to· :an 

express :contract and agreement with comPlaina.."'lts:, :[,.e'. ,.tb.e de~ .' .. . .-,.' , 

fendant I s Supplement No. 1 to General Order ~ro. lS 'agrecment~ 

Exhibit No.- 4 herein. 
" .' ' 

3. Even if, there had been no' express contrac.tbetween de'-
I '. • . , 

fendant and complainants, the evidence, establishes an.1I:!pl1ed contract" 

pursuant to said Supplement No. 1 to General Order No. 1S. 
• . .:1" . ". . ., , 

4. '!be, ~ctions of complainants. create an, estoppel preventing 
" • I 

• ',t • I,. 
, I I', 

them'f~om deiiyinSthe ~stenc~· of a,eontraetbased.on·said,Supple-, 

ment"No. 1'to General· Order No. 15. 

. S. Defend;ant'is not permitted or required by any provision ,of:. 

law or by tmy order or rule of this. Commission to provide· industrial: ' . 
, , 

spur track service on any terms or conditions. ~therthatl. 'those' that, . ' ' 

are regularly.:-, and un1formlyextended to all corporations and-;' persons: ' 
• ._ .' I • "... , ' 

under eotDparablecircumstances. 
r '",' 

. , ,' . 
. , 

-8";; " 
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6. Defendant' was' not' required to comply with the provisions' 

of the Commission's ·General Order No. 36B:: because the removal of" 

said track by defendant was pursuant to the provisions' of a sPecial. 

contract ''wherein time limits or other conditions affecting' the 

permanency of .suc:h faeilit1es~ are specifiedtl • 

7 • 'IIle Commission's General Order No'. 36:8; has not been ' 

violated by the Actions of defendant respecting said' ,spur, track. '. 

8:. The actions of defendant pertaining to said'spur' track have' . 
been in compliance with requirements. of' state and federal ·law and 

have not violated any provision of law or. any order or rule ,of' the, ' 

COmmission. 

9. The defendant'.S· motion to dismiss' 'the. complaint 'herein 
, , 

should be granted', and the complaint should be dismissed ~ 

ORD.ER ..... _-- ..... 

IT IS ,ORDERED tha.t: . 
, . . . 

1. The defendant's request for an examiner's proposed report 

is denied. 

2. The defendant's motion to dismiss the comp'lainthe~e1n. 
, '. . . 

is granted •. 

, • ,.> 

,'- .' 

,- ," • ',:" ",'r, 

, .",-,-,'.' 
\ .. " 

,;; ,. 
". ,,', ·r. " 

~.: 9 /"'. - ,.... 

", j , 

1 .... 
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. ',..'. 

, ,.' 

3. 'Ibe complaint is hereby dismissed. 

The effective date of this order shall be tWenty,daysafter<:, 

-the date hereof. 
" ~ •... 

Dated at ____ I_!_n_1i"nI.n __ d8CO __ ' __ , Californ1a,th1s. '/£:~)' 

<I' 
, .. ' . 

.... 
"".' 

,. 

" 

". c 


