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Decision No. 73794

BEFORE THE PUBLIC UTILITIES COMMISSION OF msrm-_or CALIFORNIA |

Application of City of Sunnyvale,

a2 Municipal Corporation, and City.

of Santa Clara, a Municipal Cor-.

poration, to co§struct w:{.denedif 3 :
crossang_over the Southern Pacific lication No. 48948 ‘
Company's City of Sunnyvale and City ; (F?ggd November 10, 1966)‘
of Santa Clara Line, subject to pro-

visions of Sections 12011205 of the )

Public Utilities Code of the state of
Caleornia.

Gene Fink, for City of Sunnyvale and City of Santa
Clara, applicant

Larry W. Telford, for Southern Paeifie Company,
protestant.

Robert E. Bouchet, for the Commissron staff

0P I N I ON-

This is an applrcation by the Cities of Sunnyva1e~and
Sarnta Clara (hereinafter ‘xeferred to as the Clties) which sought _
authority to reconstruct two. crossings at grade of Kmfer Road and |
the tracks of Southern Pacific Company (hereinafter referred to-as :
Southern Paciflc). g: o | S

The application indicated ‘that the Cities and Southern d; )
Pacific had agreed upon the nature of the protection at the two
crossings and the procedure for znstallatxon.thereof The applicatron"'
also indicated that the Cities and Southern Pacific were unable to |
agree upon the sharing of cost for the improved proteetron at the ‘
crossings and requested the Commission to enter an order apportronang .
these costs. On January 24, 1967 the Commission entered an 1nter~m
order (Decision No. 71931) authorizinguthe reeonstruction and
widening of the two crossings. The intertm order preseribed the

type of protectron to be tnstalled at each cro sing. It-also‘;
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indicated that the costs of-these,improvementS-would’befapportionedl”

by furthexr order of the Commission. o

A duly noticed publie hearing was held in this mattexr dv‘ o
before Examiner Jarvis at San Francisco on July 27, 1967. The matter
was submitted subject to the filing of proposed findxngs by the
parties which were received by September 7> 1967

Before dealing with the issues in this proeeeding,it s
necessary to first consider one point ralsed by the Cxties. At the
hearing the Cities contended that there presently is no neeessxty for
automatic gates at the two crossings here involved and they propose |
fxndzngs to this effect. The Commlssion holds that the Cities are
precluded from asserting this.contention for the reasons whieh
follow. A well settled rule of law is that: "It is elemental that‘.
a party is bound by the admissions of his ovn pleadings (Rarzano v.v
Kent 78 Cal.App.2d 254, 259 (177 P.Zd 612), and may-not make a

contention based on a statement of faet contrary thereto loss v..

Rehilly, 16 Cal.2d 70, 77 (104 P.2d 1049); Gates v.,Bank of America,n-b"

120 Cal.App.2d 571, 575 (261 p.,2d 545) " (Peyton v. Clz; 184 Cal._.
Lpp.2d 193, 195-96; Engelbertson v, Loan & Bldg. Assn., 6 Cal 2d

477, 480; Hayden v. Seeurity Homes Estate, 175 CaltApp,Zd 223, 229;
Johnston v. Johaston, 106 Cal.App.2d 775, 778.) Psragraph*77ofﬁtnef
application filed by the Cities_in part states:

"7. The widening of the two drill track crossings
is 2 joint project between Applicants and
Southern Pacific Company. An agreement has’
been entered into by all the parties wherein
it is agreed that the Southern Pacific Company
shall furnish all laboxr, materials, tools and
equipment to install, and shall install, two. (2)
flashing light grade erossing signals equlpped
with automatic gate arms and appurtenances,
together with additional materials, actuating .

and operating circuits and sdequate instrument
bousing at sald crossings.”




®
A, 48948 lm

Paragraph 8 of the application states:

8. Applicants and the Southerm Pacific Company have
not been able to reach an agreement concerning.
the pro rata cost sharing for the widening pro-
ject and, therefore, seek to have the Public
Utilities Commission remder its decision
apportioning the cost of installing said
flashing light signals with automatic gate
arms and appurtenances between the parties
pursuant to its authority under Sections 1202

ggg 1202.1 of the California Public Utilities
e,"

In the light of the foregoing, the Cities cannot now claun;:“"
that there is no necessity for automatic gates at the two crossxngs. -
Furthermore, the Commission, in the interim oxder, in.part ordered |
that: 'Protectionm at each crossing shall be by two exrsting
Standaxd No. 8 crossing signals (General Order No. 7S-B) augmented
with automatic gate arms." The interim ordexr was entered on ‘

January 24, 1967, and has become final. The Cities cannot now~i 

challenge the oxder. (Petitions of - Desert Expressj etc., 56 Cal

P.U.C.1.) Of course, on the question of apportronxng costs, thc
Cities are not precluded from 1itigating the question.of the relatrve N
benefits among the parties because of the Lnstallation of gates or ff:‘
any other matters pertinent to the allocatlon of’ costs.

Figure 1 following this page is e diagramatic representa-‘

tion of the two crossings and surrounding area. It shows the

relative locations of the varions railroad tracks,‘roads.and pr0perty

bereinafter discussed _ ‘ o

Kifer Road runs through each of the Cities and In the '
area here under consideratlon is close to the city 1imits of the
city through which it does mot, at the points involved runo The ‘
Cities had planned for many years to-wmden Kifer Road In 1964 they
caused to be formed an assessment district for the purpose'of

widening the road. Przor thereto the Cities had already acquired
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wost of the required right of vav.- '.l‘he assessment district acquired
the rights of way in the areas surrounding the two: crossings involved
At the time of hearing in this matter Kifexr Road had been'w1dened
but the improvements had not been ::.nstalled at either crossing.

Prior to being widenmed, Kifer Road had an 86 foot right
of way wn.th a pavement width of 24 feet It had no. curbs or

gutters. Kifer Road now has an 86 foot right of ‘way with 64 feet k

of paving between faces of curb It has four traffic lanes and

two parking lanes, but thexre is no median or divider stript Prior ;
to the widening, each crossing was protected by twovStandard No. 8

flashrng_light signals, It is conceded that the existing signals _
had to be replaced because they could not always be observed by -

traffic in the inner lanes. The Cities and Southern Pacific enteredf_a

into an agreement in connection.with the crossings which in part
provided for the installation of flashing lights augmented with
automatic gate arms. o
The record indicates that an average of 7 482 cars travelfdj
across the stretch of Kifer Road in which the crossings are locatedﬂ‘
on each weekday. The Sunnyvale traffic engineer estimated that in o
the future 14,000 to 18,000 cars will traverse the crossings each
weekday. Since December, 1965, Southern Pacific has transported |
eight inbowmd and no outbound freight cars over“crossing E-41.3,and '
no freight cars inbound or outbound over crossing’E-41o6~ When"a‘
train goes over one of the crossings it usually stops prior thereto»?

and proceedc over the crossing at a speed not in excess of seven

miles per hour.

The Cities contend that the crosszng protection to be pro-ﬂ

vided at the crossings 1s the highest form of protection short of a |

grade separation; that Southern.Pacific is the.primary beneficiary
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of this type of protection because it owns a large amount of un-

developed land north of Kifer Road; that industrial development Will

take place on this land; that when this land is developed there Will :

be increased trainm traffic over the two. crossings, that Southern ;‘ _
Pacific will benefit from the crossing_protection by unimpeded and 't
protected train traffic over the crossings and that Southern Paeific
will also benefit as a landowmer because of the rail transportation
to its property. The Cities argue that. if it wexe not for the )
anticipated future industrial development of the Southern Pacifie
land and the anticipated additional train traffic ic: will generate
ovex the crossings less costly cantilevered flashing lights could
have been installed at the crossings. ZThe Cities«contendathat“

the Commission should apportion the cost of installing5the‘additionalfﬁ
Standard No. 8 flashing light signals 50 percent to the Cities and

50 pexrcent to Southerm Pacific Company, with automatic gate arms to
be borme 100 percent by Southern Pacific Company.

Southern Pacific contends that the need for increased
protection at the two crossings is primarily caused by the Wioening
of Kifer Road; that the widening of Kifer Road "will be of practically
no benefit to Southern Pacific Company"- that an increased level of
crossing protection results in proteeting the motoring public and is
justified by anticipated growthain the area.. Southern,Pacific :
acknowledges that if it were not for the anticipated increase in
rail traffic over the crossing, cantilevered flashing.lights would
have been snfficient protection. Southern Pacific contends that
it should only be required to pay one-half the cost of tne differencem
between the cost of cantilevered flashingqlights and the flashing |

lights with automatic gates required at the«crossings.‘
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The Commission staff appeared in thelproceeding. It'
presented no evidence. However, the staff representative made a-
statement that it was the staff's opinion that when-protection of a
grade crossing is lmproved to provide for automatic protection,the'_
costs should be apportioned 50 percent to the public agency involved’
and 50 pexrcent tothe railroad involved regardless of the benefit

to the. respective parties oxr the facts involved.

‘There cannot be a rule that a railroad must nay a ixed"
percentage of the costs of crossing protection and maintenance ”'
without regard to the facts of a given case. (Nashville C. & St.
L, R, Co. v. Waters, 294 U,S. 405, 79 L. Ed 949 ) The proper B

test to be applied is that an allocation of costs must not result,‘
from on arbitrary cxercise of powexr and it must be falr and
reasonable. (Atchison, Topeka & S, F. R, Co. v. delic Utilitics f
Com., 346 U,S. 346 352-53, 98 L Ed.Sl 60. ) Benefits, however,

neced not be the sole test in making an allocation. CAtchisonlfxgpeka

& 8. F. R. Co. v, Public Utilities Com., supra.) We now conSider the{

facts of the present proceeding in the<light of the rules Just set
foxth. | | |

' The primary reason for the change in protection at the
two crossings is the widening of Kifer Road. The increase in traffici;
lanes caused the existing protection to be unsafe. The Sunnyvale |
traffic engineer testified that the role of Kifer Road was. to serve”
the industrizl area adjacent to the crossxngs and ”to—provide .
circulation to and from the expressway areas adjacent to this point ""
To the extent that any change in proteetion is required at:’ the two
crOSSLngS, the primary benefit as to the minimum,additional pro-' i
tection required is to the Cities because the-change was necessitated} |
by the widening of the road in order to facilitate motor vehicle |

traffic. However, the upgrading of protection to a minimum level

6=
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also bemefits Southern Pacific. The'Commission takes: official noticeibﬂlf'
of the fact that there are numerous motor vehicle-train accidents at e
grade crossings. This fact has caused the Legislature to enact .
statutes govexning the conduct of railroads and Operators of motor ‘i
vehicles with respect to their conduct at grade crossings. (E.g., |

- Public Utilities Code §§ 7604, 76783 Vehicle Code §§ 22451 22452 Y
To the extent protection devices prevent accidenta at grade crossxngs,
a railroad is benefited because the devices reduce the railroad’ o
potential liability-for accidents’ and in 1itigation.where the rail-fg:3
road is eventually absolved from liability, the expenses involved infpth
litigation. Thus, even had the crossings required cantilevered
flashing lights only there would have been benefit to Southern
Pacific under the facts of this proceeding‘ it is possible that
except for the anticipated Increase in rail traffic, because of
Southern Pacific's progected industrial development of its property
near the crossings, automatic gates might never be required at chc
crossings, and thus benefit from the automatic gates wall inure to
Southern Pacific. However, to the extent automatic: gates are a_"

higher form of protection than cantilevered flashing lights there ist”

benefit to motor vehicle traffic which would not. otherwise have been ‘

present. This benefit is attributable to the Cities.

In addition‘to the various benefits to‘the parties here-
tofore discussed it is also true that a railroad has "a continual
oblxgation to participate in the matter of constructing reasonable
and adequate crossings over its tracks both at grade or separated _
grades. This obligation is inherent, notwithstanding the fact that if”ff

the traffic on the railroad may inerease or decrease. (Applicationﬁf,,\’”“

of County of Los Angeles, etc., 37 C. R C 695, 697 )

In the. light of the rule just cited: and the benefits to
the parties previously considered, the Commission applying its
expertise and judgment in this matter finds that the Citles.should

-7
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pay 50 percent and Southern Pacific 50 percent of the cost and o
maintenance of the protection at the crossings here under con~
sideration. No other points require discnssion.‘ The‘Commissioni
makes therfollowing‘findings'and'conclnsions. o o W
Findings of Fact ” | - |

1. Kifer Road in the Cities of:Sunnyvale_and_Santa”CIara'pv |
crosses two‘industrial Spur'tracks\of SouthernePacif{crat‘grade,"
said crossings being designated as E-41 3-C-and E-Al 6-

2. The Cities of Sunnyvale and Santa Clara formed an assess-
ment distriet to finance the'widening of Klfer Road.“‘

3. Prior to its widening, Kifer. Road was 24 feet wide, wmth -
no curbs or gutters, at the two crossxngs here involved '_.

&. Kifer Road was widened by'said assessment distrrct in-
cluding the portiomn at the two crossings, to a width of 64 feet
from cuxb face to curb face. The widcned roadway'permits four .
wmoving traffic lanes and two parking lanes. There 1is no divxder T
median strip in the center of Krfer Road | | |

S. Prior to the widening of Kifer Road the two crossrngs were
adequately protected by Standard No. 8 flashing lmghts._v~- |

6. The wzdenrng‘of Kifer Road requrred that addxtronal crossxng
protection be installed to protect the two<ins£de lanes of traffxc,
because visibility of the existing automat;c protection could be o
impaired for motorists travelling in the 1nsmde lanes.‘ | ‘

7. The property in the vicxnrty of the two crossxngs xn the
City of Sumnyvale is zome M=1 limited 1ndustr1al and in the C1ty |
of Samta Clara is shown on the Santa Clara General Plan as’ xndus-‘Vp

trial.

8. Crossing No. E-41. 3-C extends northerly across Kifer Road

approximately 250 feet. It presently serves Virden Lighting Company.njfpjxsf
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There have been eight inbound and no outboundvrailroadﬁfreighthcarsff‘“.

transported over the crossing from December, 1965 to June 1967
These train movements occurred between the bhours of 9:00 a.ma and
noon. These train movements across the crossing. were at a speed of ‘d
6 to 7 miles per hour after the trarn,had stOpped prior to the
crossing. | |

9. Crossing No. E=41.6-~C extends northerly across Kifer
Read for approximately 1400 feet, It crosses the future Central
Expressway to serve the property north of the Expressway., There \
is presently ome spur track to sexrve a building contractor, but
there have been no inbound or outbound railroad cars transported

to or from the contractor over thc crosstng since December of 1965.

10. Most of the undeveloped prOperty north of Kafer Road which -
will in the future be served by Crossings Nos. E=41.3-C and E—41 6- C,v -

is owned by Southern Pacifrc or its subsidxaries.' Southern Pacrfrc
plans industrial development for said prOperty, and such industr1a1 -
development will generate additional rail traffic over one or both
of said crossings. , _ R

1l. During a five-day workweek a daily average of 7 482 cars )
travel over Kifer Road in the vicinxty of the two' crossrngs. It is’
estimated that in the future 14,000 to 18, 000 cars will traverse
said portion of Kifexr Road each workday.

12. The total cost of installingvcantilevered-flashing‘Noo 8
signals at both of the crossings is approximateiy sl‘zf,'soo:;_ C

13, The total cost of installingxautonatic‘gate arms and

Standard No. 3 flashing lights at both of the crosslngs is approxr-'
mately $18,740.

14. The funds to pay for the crossrng protection,w1’l be con-‘a

tributed by the Cities to the aforesaid assessment distrzct.’3'
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15. Automatic gates are reduired'at~the~twozcrossingslbeceuSe
of the anticipated increase in rail traffic when Southern Pacxf;c |
develops its property im the area north of Kxfer Road o

16. If automatic gates had not been required at the crossings, _‘
cantilevered Standard No. 8 flashing 1ights would have been adequate.
Said cantx’evered 1mghts would have benefited the Cities as well -
as the Southern Pacific. , |

17s In the light of the mutual benefits to the parties and
the legal obligation of Southern Pacific to participate in providlng
adequate crossings over its tracks, the Cities should pay 50 percent N
and Southern Pacific should pay 50 percent of the cost and maxntenance o
of the automatlc protection at the crossings.

ConcluSLOn of Law

The Cities should be ordered to pay 50 pexcent and
Southern Pacific should be ordered to pay 50 percent of the cost :

and maintenance of the automatic crossing protection at the two
crossings. |

IT IS ORDERED that the cost of installing and msintaining =
the protection ordemd in Decision No. 71931 at Crossings Nos. E-Al 3-C

znd E-41.6-C shall be borme as_follows.‘ The Cities of Sunnyvale iﬂ-‘;"




and Santa Clara shall pay SO percent of said cdst‘and'Soutﬁern,

Pacific Company shall pay 50 pexcent of said cost. «
The effective date of this order shall be twenty*days after
the date hexeof. ' ' ' : '

Dated at San- Francisco , California, this. 2 o‘% |
day of FEBRUARY. 196 | o

‘PETER E. MTCEELL

' Prcsident ,

Al W GA'J.‘OV SRR
WILLIAM SYMONS JF. :
FRED P MORRISSEY: - ' . A

: Commissioncrs e




