Decision No. _ '¢3769 | @%% “&‘ A!’
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Investigation on the Commission's own

motion into the operations, rates znd o _‘
practices of SIERRA DISTRIBUTING, LID., Case No. 8480

a California Corporatiom, and into the (Filed July 19, 1966)
operations, rates and practices of : :
JAMES M. SOARES dba SACRAMENTO CEMEN“

TRANSPORT.

Frank Loughran and James M. Soares, for the '
Tespondents .
Harold F. Culy and Donald 0. Culy :

as interested parties.
Johr C. Gilmsn, Counsel, and E, E. Cahcon,
Ior the Commlsslon staff. o

OPINTIO N :

By its order dated July 19, 1966 the. Commis«ion iﬁstituteﬂf |
an investigation into the oPeratlons rates, charges and practxces orf
Sierra Distributing, Ltd., a Californmia Corporation, hereinefter
called Sxerra, and James M. Soares, doxng,busxneso as Sacramento
Cement_Transpo*t, erernafter called Soares. | |

A prblic hearing was held before Examlner Fraser on
October 11, 20 an@ 26,-1967, in San Francisco and the metter was
submitted in November after the receipt of Severa17lete*filedf |
exhibits. | | o

It wzs scipulated that Sierra holds pe*mlts as a redmal
' h;ghway common carrxer, a highway contract carrier and a cxty carrzer.
All three permlts specifically provide that Sierra will not transport
"substantlally capacity loads of Portland and similar cements" 'end
have otker restrxctxons which are not pertinent to thi, proceedlng.
Sierra applied on Anguut 2, 1963 o purchase a highway common. carrlcr a8

certificate. which'Wtslsuspended The suspensxon was. continued by
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Commission oxder until consummation of the traasfer, which was -
finally accomplished on September 26, 1966, after six requests to
extend the time were granted. Sierxa is now (November 1967) |
1nsolvent and is in the process of transferrrng these operatrng
rlghts to another carrier. Soares holds radxal and" contract carrier
permits. He also has a certificate of publrc convenrence and
necessity as a cement caxrier, |

It was further stipulated‘that'Sierra acquired”the
business, good will, accoumts recervable, business name and’
operating equipment of Soares oun or about January 1, 1965. Soarea,
in payment therefore, received: 18,000 shares in Sierra and was
appointed its manager of bulk commoditles. Soares waa a stockholder -
and employee of Sierra at the time of the transportation eferred
to herein. Sierra formerly operated out of.terminals in Sacramento,
Richmond, Long Beach and San Diego, with 85 employees- 24 tracto*s,
18 flat bed trarlers, 119 van trailers, 40 dollies, 44 bottom dump
trailers and one pneumac cic hopper trailer. All of thrs equapmentf\‘
is held by the federal government to rnsure the payment of tax. 11ens..
The gross operating revenue of Slerra.for the yearv1965 waa‘l |
$2,547,743. SR

A representative of the Commassion s Freld Sectron testl-'
fied that he reviewed Sierra's records of transportatron performed
from February 1, 1965 through July 1 19653 that some of these
records were copied and are the basis for'the present rnvestrgatloa.

The facts are mot contested and all exhibits were placed in evideace

by stipulation. The evidence developed five issﬁeé{ﬁhiChibriéflyz"jd

are stated as follows:

1. That Soares applied‘to the Commissioa,and “accived‘

authority in his own name as a cement carrier on June 23, 1964. ‘Hea

permitted Sierra to haul cement under his authority by an_ostensible‘__f_f'
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partnershipaagreement~with Siexra supposediy executed in‘1963; ’r&i§7ﬁ‘ |
agreement was not revealed in his application and the Commisszon was :
not advised that Sierra was to do the actual hauling Soares advised
that the cement hauling performed by Sierra during 1965.was under’ o
his operating authority and the'partnerahip agraement;~ Soarés.had.i
the cement certificate amended on July 19, 1966 to~eliminata‘théﬁ
fictitious name ¢f Sacramento Cement Transport} He dxscontmnued'
as an employee of Sierra in: September of 1966 and then commenced
bsuling cement as an individual without notice to the Commission;
or applying to have the authority relssued. |

2. That Sierxra transported bulk cement in equipment 1oaded

substantially to capacity for A. Teichert and Som without the
required authority from the Commission.

3. That Sierxra failed to assess andtcollect tho £n11 ninimum

rate {rom Gordon H. Ball, Imc. for tfansportation of highwayjbaaef' 
material from a gravel pit near Winters to‘a‘sttetchiqf U. S;*
Highway 40 between the intersection of the proiongation*o£“W£nterS'
Road with U. S. 40, ard thc 1ntersection.of U.S. 40 Wlth Midway
Road (the rate is based on the distance (in actual milea) from the_"
place of pickup to the exact point where the load is left)

4. That Sierra failed to collect full mxa o - rates from
A. Teichert and Son for tran3portat£on of plant max at the Tracy
Airport job. ‘ | _ o

5. That Sierra failed to pay subhaulers their‘reqnirad‘
percentage of minimum rates in connectaon with transportation
performed by subhaulers for Sierra on each of the jobs descrmbed in
paragraphs 3 and 4. ‘ ' .

The flrst two issues are interrelated‘and,walt be consndered

together. Respondents admitted that Sierra hauled cement under Soares

operating authority as alleged_by the staff. Reapondents stated that
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only a permit was needed when Sierra and Soares started operating 3
and it could have been put in both their names by a simple application -
and payment of a minimal fee. This was not dome’ due to the: advice
of the ettorney who handled the_.partnership 'aflfairs"..' 'He -‘formedr the .
partnership and having little knowl edge of Comssion regulations |
he suggested they operate under the Soares permit, When Soares
obtained a cement cextificate he was still being edVisedf" by thew
partnership attorney. Respondents did not realize their error unt'f 1 |
after Sierra was ready to discontinue its operation. It was. - then too _
late for an application to include Sierra in the au\.hor:.ty. S
Respondents emphasized that the ill egal operation resulted from thei_‘
following erroneous legal advice. Good serv:.ce was provn.ded at the
legal rates and no one suffered from the discrepancy. ’rhe sta.ff
v:.gorously contended that the cement certificate was obtamed by a
fraudulent representation that only. Soares would use it° : that the
authority was transferred from Soares to Sierra ‘and back w:tthout the
required authorization from the Comission and that the author:.ty
should be revoked. Under the circumstances,' revok:.ng the Soares |
authority would be too severe a penalty. There is: ‘no evidence tha"‘
anyone was defrauded or pre;udiced by the way the certificate was -
used. Also, there was no showing that Sierra could not have 'been a
participant in the ownersh..o of the cement certificate had prooer "
application been made. | N '. |

The third issue n.nvolves the Gordon H. Ball job. | S‘ierrd L
moved highway base materia.l in d\xnp trucks from a gravel pit neax-
Winters to a highway construction project on Highway 40. ' The trucks
moved from the pit to the comstruction job usi’ng‘ three enit:r}r *poi'nts
to the jobsite. The ra.te to be charged is based on the" dn.... tancc es.h

load is hauled, A witness for Sierra. testified :.t was advised by




Gordon Ball the maximum distance to the job was 1ess than 10 m:x.leo o -

and at the start the rating was on this basis. He further test:.f:.ed

that he later measu.red the distance in a pickup truck and noted that
distances up to =-- but not cxceeding -= 11 miles wcrc mvolvcd._
.~stated the rate was :nmnediately increased to reflect the addit:.ona.l

mile and then mcreased again when ‘the subhaulers i‘.nsisted thst

they be paid on an hourly basis; this ra:.sed the rate to. 59 1/2

cents a ton. oy

A staff w:.tness testn.fn.ed that he drove the dn.stance on

two occasions inm different cars. 3oth of the cars had corrected o

and calibrated odometers. He stated both of the cars he used _‘
indicated on their odometers that the di.stance from the gravel pit

to cach of the thrce job entxy points was greater than 11 m.les

(11.6 and 11.5 miles). The staff then argued that as soon as’ the
distance from pickup to delivery exceeds 11 miles the ra.te is

increased to 60 cents per ton and since the respondents charged only

59 1/2 cents or iess there are undercharges on all of responden" f ,’
Sierra's loads. A representative of the respondent testif:.ed that |

he also drove the routes in two cars - a Cadillac and a L:i.ncoln -

each equipped with a separate odometer later found to 'be accurate _

and measured the distances from point of pickup to the three Job entryj .
points as 10.6, 10.7 and 10.6 m:x.les. S'.Lerra 3 meacurements show
practically no undercharges from pickup to job- sn.te cntry, sn.nce ..he
routes are all less tban 11 miles. It was stmpulated that the records

of the California State H:.ghway Department are suffic:x.ent to ind:.cste
that transportation beyond these three entry po:.nts and along the _
highway where the loads were dumped: :.nvolved drs tances up to- .7 of a o
mile, which would require an undeterm.med number of loads to be hauled :5‘ -

over 11 miles, thereby establ:\.shing 2 minimum rate of 60 cents a ton

in snch :Lnsta.nces.




The staff recommended a $1,00Qéfinedfor Sierreroofthe;{ o
Goxdon Ball transportation, plus another $1500d£or dneuthor;red:use'
of the Soares operating authority. It wes further recommehded'thatd
Sierra be ordered to collect undercharges and to pass on to the '
subhaulexr 95 percent of whatever amount is collected., |

The respondent's measurement -of the distance from plckup
to the job entry points will be aceeoted The evidence 111ustrates
how odometers can differ even though all are: certified as accurate..“
Even maps are frequently inadequate or out-of-date. We cannot - |
determine how many loads were haUled more than 11 miles. This
information is in the recoxds of the Divisxon of Hrghways which
can be reviewed by Sierra without serious diffrculty.f Sierra.w111
be ordered to determine the amount of undercharges ano to collect
them. The recoxrd does not Justify the ﬁmpositlon of a punxttve fmne

against Sierra. The undercharges are not yet known, but any flne

will probably never be pald due to a $60 000 lien for unpald taxes.

It is not practical to order an act to be done. whlch cannot be
accomplished wnless existing liens are releasec.

The transportation on the fourth transaction - for:
A. Teichert and Son - concerns unoercharges which have already been
paid to Sierra. The latter discovered an error in rating on the
Teichert job shortly after the transportatxon was performed and the
shipper was immedxately\bmlled for the undercharge. A delay in
payxent resulted while Tezchert ruvestlgated and no payments had
been received at the tmme of the staff investigatmon. The £ull
payment was received before the,hearing however and Sierre 1s
ready to pay the addltional sums due to ubhaulers 1£ the Internal
Revenue Sexrvice will release the lien it holds agaxnst all of

Sierra's assets. Sierra will be ordered to make the requlred paymentsf
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to its subhaulers. If the lien is nmot releasedotheiConmission'canabe7;fu -

so advised. The Soares operating authority wiilqnot be revoked, but
the recoxrd justifies the imposition of a $500 fine. Soares has
operated under Commission authority since‘lésh. Hia experxenco
should have provided sufficient insight to prompt: -h:I.s advis:.ng the
Commission of the plan to lend his oPeratrng authori y to‘SLerra., The_
loan or rental of a carrier's operating authority is illegal and
without effect, even though prompted by an honest mlstake;or.the
advice of an inexperienced attorney. | S
The Commission finds-that-n

1. Respondent Soares operates pursuant to radxal highway o
common caxrier and highway contract carrier permrts and also under ;
a cexrtificate of public conwen;ence—and necessity as a eement carrmer.‘

2. Respondent Sierra operated under_radial\highway common
carrier, city carrier and‘highway eontract‘carrier‘pernita‘and’under‘

a certificate of public convenience and necessrty as a. general

coumodity carrier. Sierra is now rnsolvent and was recently
authorzzed (Declslon 72591, Juse 92, 1967 in Applxcatxon wa 49015)

to transfer its certificate to another carrier.

3. Respondents were served“thh the approprlate tarrffs and
distance tables. |

4. Respondeat Sierra purchasedtsoares' busineas“and~operating |

equipment in January of 1965 and the latter ‘became a large shareholder o

in the former, with both re3pondents oneratrng under a partnershxp
agreement. '

5. Sierra hauled cement without authorxty during 1965 as
alleged. Soares contention that he authorized Sierra to operate ,

under his operating authorlty is without mezit. . Ine legal requrrement&;;”




for utilizing operating authorities cannot be voided or circumvented .

by the terms of a partnership agreement.

6. The distance from the poin of pickup to the three ‘job
~entry points on the Gordonm E. Ball Job is less than eleven‘miles
on each of the three routes, as contended by respondent Sierra.

The records of the Division of Highways show the exact point on

the job where each load was deposited Some of the hauls-were

moxe than eleven miles and undercharges resulted on these. Sierra
should review the records and report all loads hauled over eleven

- miles, to the Commission, including the fnvolved: undercharges,,tne"
subhaulers and the amounts due each'such-carrier.'v' “

7. All undercharges have been collected by Sierra:onlthe
Truckee Aixport job, where the hauling,was done for Teichert and
Son. Due to Sierra's receivership the subhaulers have: not as yet
reccived the 95 percent of the money collected to which they are
entitled, ’ ) |

8. No fine should be imposed on respondentlSierra.*:f

9. Soares should be required to psy a ‘ine of $500: |

Based upon the foregoing findings of fact the Commissron
concludes that respondent Sierra has vxolated Sections 1063 1067
3664, and 3667 of the Public Utilities Code and that respondent
Soares has violated Section 1063 of the Public Utili.ies Code.‘

The Commission expects that when undercharges have been ‘“'
ascertained, respondent Sierra will proceed promptly, diligently
and in good faith to pursue all reasonable measures to collect them o
and to pay subhaulers. The staff of the Commnssxon will make—a _ :
subsequent field investigation into the measures *aken by respondent[

Slerra and the result thereof If there id‘rcason -o believe that




respondent Sierra, or its attorney, has not been dil;gent, or has
not taken all reasonable measures to collect all undercharges and
pay subhaulers, or has not aeted in good faith the Commnssion w111
reopen this proceeding for the purpose of formally'inquiring rnto
the circumstances and for the purpose of - determining,whether further~:f
sanctions should be imposed. | |

1. ReSPondent'Sierrepshall‘examine the records of,the.srete'
Division of Highﬁays pertaining to the trensportarion'Sierre;‘
performed for the Goxdon H. Ball Constructxon Co. as described _
previously herein for the purpose of ascertaining the number of
loads hauled over eleven.miles and the undercharges resulting
therefrom. ' ' o s o

2. Within ninety daYS‘afrer the-effeccive‘date of7th19'order 3
respondent Sierra shall complete the exammnation of records requlred?
by paragraph 1 of this order and shall file w1th the Comm*osion a
report settxng forth all undercharges found pursuant to that
examination. | | ‘ _

3. Respondent Sierra shall take such actxon, xncluding legal
action, as may be necessary to collect the: underchargcs found

aftexr the_examlnatmon-requireduby'paragraph l‘ofwthls‘order,.and

shall notify the Commission in writing upon the consummation of

such collections. o

4. 1In the event undercharges.orderedgto‘be coilectedfbyo‘y"
paragraph 3 of this oxder, or any part of such undercharges; rennin7_
uncollected one hundred twenty days after the efxective date of thlsﬁl
order, respondent Sierra shall institute. legal proceedings to effect~

collection and shall file with the Commission, on’ the first Mbnday of




each wonth thereafter, a report of the undercharges remaining to be

collected and specifying the action taken to collect such,under-“
charges, and the result of such action, until such undercharges have
been collected in full or until further order of the Comm1381on.

S. Respondent Sierra shall revieW'its records on: the
transportation performed for the Gordon H. Ball Construction Co. and
for A. Teichert and Som as described: previously heremn, and’ where
Sierra employed othex carriers to perform the transportntron shall
Pay to such other carriers the dlfference between what was previously
paid to them and 95 percent of the lawful minimum_rate.‘ With;nvone.
bundred twenty days after the effective_date of thisporder;renpon&ent
Sierra shall file with the Commission a report setting forth'the ;_
subhaulers by name and the amount originally'paxd to. each and the
further amount found due to each and the action taken to~make payment
to the said subhaulers. A | o

6. Respondent Soares shall pay a8 fine of $500 to this .
Commxssron on or before the twentxeth day after the effectrve date
of this order. | f‘

 The Secretary of the Coxmission is directed to cause' |
pe"sonal service of this order to be made upon respondents. The
effective date of this order shall be twenty days after the o
completion of such service.

: | vs(‘ "
Dated at Ban m , Cal:.fornia, this ;(7 |
day of February




