Decision No. i SG N
BEFORE THE' PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Iovestigation on the Commission's )

own motion into the operations, ) - :

;2533 T;harges, §§g practices of ) Case No. 8694 .
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T. B. Kixcher by Oscar Snyder for
Spreckels Sugar Company, 1nterested
party.

David R. Larrouy, Counsel, and Edward H.
Hielt, for the Commission sta

OPIN IO0N

By its order dated October 3 1967 ‘the- Commissmon insti-‘ o
tuted an xnvestigation into the operatlons rates, charges and |
practices of Ragus Trucking, Inc., a oorporatzon, hereinafter |
referred to as Ragus, The Akron, a corporation, hereinafter referred .
to as Akron, and C and H. Sugar Corporatmon, hereinafter referred to ﬁx”f
as C & H, for the purpose of determinlng whether respondent Ragus
violated Sections 3664 and- 3737 of the Public Utrlities Code, and
whether or not respondents Akron and C &H have entered into tranu-‘*
portation contracts with respondent Ragus, and whether or not
respondents Akron and C & B paid.less than the applmcable rates andg‘h
charges for the transportation referred to in the contracts.i’fl .

A public hearing waS-held.before~Examiner'0 Leary at Los o

Angeles, on November 1 and 2, 1967 withothe matter being submittedr' y -
on the latter date. ,' - '
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ReSpondent Ragus presently conductseoperationslpursuant
to Highway Contract Carrier Permit No.dl9455388. Its terminal is
located at Los Angcles. It operates 44 pieces.of equipment and
employs 11 personstﬂ Its gross. operating revenue for the four quar-
ters endzng_June 30, 1967 was $390, 981. Copies of the approprxate
tariff and distance table were served upon Ragus._'

Durlng the period January 16 to 20, 1967 a representatlve;f'

of the Commission's Field Section- visited.respondent Ragus place
of business and examined its records pertainang to tranSportatLon “
performed for respondents C & H and Akron,,

Photocopies of the underlylng documents relating.to seven
shipments transported for C & H during ‘the period November 1966 to

February 1967 were received in evldence as,Exhibit l. The staff

alleges with respect to the seven shipments which comprise Exhibit l-=

that Item 85 of Minimum Rate Taxiff No.: 2 was not complied with In AN

that the required information was not received from the consignor
praor £0 or at the time of the first pxckup (Parts l 2 3~and S),‘
and that shipments were not picked up w;thin the specified time
period (Parts 4, 6 and 7) Based upon the data taken from the :
Shipplng documents as well as informatxon supplied by-the field
representative, a rate study was prepared and received in evidence
as Exhibit 2. Said exhibit: reflects asserted undercharges of
$278-65 It was stipulated that there was o transportatlon agree-“
ment other than the documents contained in Ethbit l.‘  ' . |
By Decision No. 71500 dated November l 1966 in Appli-‘
cation No. 48636, Ragus was granted authority to perform tranSpor-fﬂ H
tation for<Akron at rates less than the minrmum.set forth 1n.Min1-‘p'
mum Rate Iarlff No. 2 but in no event 1ower in volume or'effect*’{'

than the charges and condrtions set forth in Appendix Akof said
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decision. A copy of the decision uas re'c'eived’ ‘in euidence as
Exhibit 3. Appendix A of Decision No. 71500 prov:.des that Ragus
may transport freight of all kinds with certain exceptions in two'
27=foot van trailers moving in combinatiou from. Alcron s Warehouse
at Sun Valley to Akron's retail store at San Francisco at a rate of |
$225 per load subject to a minimum of 20 loads per month All load-'
ing and unloading services must be performed by Akron. ; |
Photocopies of the underlying documents relating to rrans-’ _
portation performed for Akron for the period August 1966 to
February 1967 were received in evidence as Exhibits 4 S and’ 6.-

. Exhibit 4 contains photocopies of documents pertaining to all ship-

ments transported during December 1966 and .J‘ant..ary 1967 which were

rated pursuant to the authority granted by Decision \Io._ 71500. Sa:.d -

exhibit discloses that during December 1966 two trailers in combina-
tion were transported nine times and one trailer was transported
nine times. During January two trailers in comba.nation were trans- : _:f',;

ported 13 times and one trailer was transported :Eour tinms. The

representative testified that two n.nstances of - single tra:.ler trans-f“ e

portation would be combined for billing purposes.- The billing for
Decembex was $2,925 computed on the basis of 13 loads at $225 per .
load and the billing for January was. $3 600 computed on the basis of
16 loads at $225 per load. The staff contends w:.tb respect to the !
transportation covered by Exhibit 4 that Ragus should have assessed
charges based on 20 loads for eacb. month pursuant to the provisxons
contained in Appendix A of Decision No. 71500 C
Exhibit 5 contains photocopies of. documents perta:.ning to

shipments transported between Sun Valley and San Francisco prior to '

the effective date of Decision No. 71500. All of the shipments in |

Exhib:.t S, except Parts 3 8, 10 and 11, consisted of two trailers
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moving in combinmation from Sun Valley to San Francisco- Part 3

consisted of single trailers moving,on two separate days which were

coubined for billing purposes. Parts 8, 10 and ll consist of move- o :

ments of owe trailer northbound and one trailer southbound which .
were combined for billing purposes. All the shipments which are-the
subject of Exhibit 5 were billed at the rate of $225 per load The
documents. do not contarn any description of the commodities.or the
weights of the shipments. The staff alleges with respect?to the i
1'transportation covered by Exhibit S5, that Ragus failed to issue a

shipping document aud freight blll containing all of the information *?*

required by Item 255 of Minimum Rate Tariff No. z and also assessed
charges based upon a unit of measurement different from that in ﬁ“'fr
| which' the minimum rates and charges are stated in violation of
Item 257 of Minimum Rate Tariff No. 2. | "¢_ o
' Exhibit 6 contains photocopies of shipping documents~per- -
taining to seven instances wherein the staff alleges that Ragus
assessed the rate authorized bY‘DECLSIOn No. 71500 on shipments |
which did not meet the conditions set forth in Appendix A of Deci-!
sion No. 71500. The exhibit discloses that in four instances ship-
ments were transported from San Francisco to Sun Valley'rather than
from Sun Valley to San Francisco. In one instance Ragus assessed
the authorized $225 charge for one movement from Sun Valley to San
Francisco and a return movement from.San.Francisco to Sun.Valley.(
The exhibit also discloses that in four instances Single trailers
were transported from Sun Valley to San.Francisco and that two
single trailers were combined for billing purposes at a charge of
'$225 for each two trailers moved. |
Exhibit 10 is a copy of an agreement dated June 6 1966
between Ragus and Akron setting.forth the. serv1ces that Ragus would

-‘4-‘ " .
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provide for Akron frorn Los’ Angeles to the San Francisco Bay Area. |
It was stipulated that except to the extent spplica'ble shipping
orders and invoices comstitute an agreement between Rnguq a'nd Alxon:
the only agreement between the parties was Exhibit 10 | |
The counsel for Ragus: made .2 motion to expunge from the | | B
record the rames of Akron and C &H as respondents on the basis tbat
said firms are not carriers subject to the Jurisd:.ction of this -
Commiss:.on. The motion was joined in by counsels for Akron and
C & E and vas taken under <'ubmiss:.on. - o |
Akron and C & H were made parties respondent in this
proceeding for the purpose of affording to them an opportunity to
be heard, before any decision is reached nerein ‘with respect to
the question of whether the evidence established undercharges. ‘ In |
the case of Pellandini, et al. vs. Pacific Limestone ?roducts. Inc. _
(1966) 245 C.A.2d 774, the court held that a shipper was bound by a \/

decision of the Commission finding undercharges even where the

shipper had not been made a party to the Commission proceeding |
against the carrier, on the ground that the shippcr could have : _\
intervened in that proceeding at the time of. hearing, or could hsve
sought rescission of the Conmiss:.on s decision arter it was rendered
Makinog a shipper a party respondent at the t:une an investigation is f
commenced against a carrier gives to the shn.pper the Opportunity *'of‘,, )
present direct testmony, to cross-examine witnesses and to offer
argument at the time evidence on the quest:.on of undercharges is
being received, and before decision. We see no reason now to L H
obliterate from this record the evidence thdt Akron and C & H have o -
been given such an opportunity. The motion wil.!. be denied |

With respect to the transportstion p«_riormcd‘ "or C & h

the vice president of ngus testified that at a'.l.l times al minimum o

-5.. ’
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~of one set of doubles and usually two sets of douhiésa?éfavaiiable.';
at the C & H plant located at Crockett to load sugar ﬁhichdis; ”
transported to Los Angeles. ‘g : .

The manager of C & H's distribution operations | |
department testified that the dates as changed on. the documentsp‘
contained in Exhibit 1 correctly reflect the dates of pickup ofg‘.
the component parts and the'dates on the master bills of ladxngp-‘s
correctly reflect the dates the frlls were given to the carrierd : |

and that the dates which were changed were changed by personnel of
C & EH. |

With respect to the transportation performed for Akron o

which 1s covered by Ethbits 4 S-and 6, the vice president of Ragus o

and a rate expexrt both testified that in their opinlons‘the $225
charge authorized by Decision No. 71500 would exceed the charges
that would be realized had the shipments in questronkbeen rated in
accordance with the terms of Mrnimum Rate Tariff No.‘Z; It was
stipulated that there is no znformatzon available in the records of
Ragus or Akron to show the commodities or welghts of the shipments'
covered by the documents contained in Exhrbits 4 3 and 6. _

Paragraphs 1 and 2 of Item 255 of Minimnm,Rate Tarmff f
No. 2 provide that a shrpplng document shall be’ issued by the ‘

carrier to the consignor for each.shipment received for transporta-

tion and that a frerght bill shall be issued by the carrmer for each;ff "

shipment transported. The item also provmdes that the shrpping
document and the freight bill shall show certain informatlon anlud-
ing the description of the shipment and the weight of the shrpment

(or other factor or unit of measurement upon whmch the charges are
based). o
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.Since. the information necessary to rate the shipments in .
accordance with the provisions of Minimum Rate Tariff No. 2 is not o
available it cannot be determined whether the $225 per shipment is
more or less than the amount that Ragus would have received;for~the;
transportation had the shipments_been¢rated-in:accordancefwithfthefJf :
terms of said tariff. ‘;h | | | . :,T“.v B |

With respect to the shipments covered by Exhibit 5 there
is no allegation that Ragus assessed less than the minimum ratcs. _
The inquiry pertains to whether or not Ragus failed to comply with
paragraphs 1 and. 2 of Item 255 and Itenm 257 of Minimum Rate Tariff )
No. 2 and whether Ragus conducted operations pursuant to- the requestf]
ed deViation prior to the effective date of Decision N .171500.,5p_

With respect to the" shipments covered by Exhibits 4 -and 6
the question is whether or mot Ragus failed to comply‘with the termsi
and conditious set forth in Appendix A of DeciSion No. 71500 The _f"
undisputed evidence submitted by the staff in Exhibit 4 discloses
that for the months of December 1966 and- January 1967 Ragus failed _
to comply with the 20-load minimum.set forth in Note 2 of Appendix A‘h\
to Decision No. 71500. The freight bills contained in Exhibit 4 and\l
6 show a charge of $225 "per Public Utilities Commission‘rulrng_or
per Public Public Ctilities Commission DeciSion No. 71500 n Such a |
description can only mean that the shipments were transported
pursuant .to the authority granted by said decision. When.tranSport-h
ing shipments pursuant to such authority all terms and conditions of

the decision granting such authority'must be complied widh
Aftex conSideration the Commission finds that- f

1. Respondent Ragus,Operates pursuant to Highway-Contract
Carrier Permit No. 19-55388. B
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2. Respondent Ragus was served wmth the'appropriate tariff
and distance table. |

3. Respondent Ragus charged less than the 1awfu11y prescrlbedfffu“:

mininum rate for transportation performed for respondent C &Hin

the instances set forth in Exhibit 2 resultingﬁin undercharges of
$278.65.

4. Respondent Ragus failed to issue‘shippingfdotunents and

freight bills in accordance with the‘requirements set-fotth in ;
Item 255 of Minimum Rate Tariff No. 2 in the instances set‘forth in .
Exhibit 5 and Exhibit 6, Parts 3- 4, S—and 7.

S. Respondent Ragus did not assess charges -dn accordance

with the provisions of Item 257 of M;nimnmeRate Tariff No. 2 in rhe o

instances set forth in Exhibit S and Exhibit 6, Parts 3, 4 S-and 7.

6. Declsion No. 71500 which became effectmve November 21, |
- 1966 does not apply on shipments which move from.San Francnsco to ; J
Sun Valley. \ | - _ NI '

7. ReSpondent Ragus billed»respondent Akron for 13 1oads .
during December 1966 and 16 } *oed;‘during January 1967 rether than B
the 20-load per month minimum reaumred by‘Det;sion No. 71500
resulting in undercharges of $2, 475. o o

8. C & H and Akron are proper respondents to thiS-proceeding."‘

Based upon the foregoing findings of fact the Comm;ssxon
concludes that: respondent Ragus violated Sectmons 3664 and 3737 of".
the Public Utilities Code and should pay a f;ne pursuant to-Section '
3800 of the Public Utilities Code in the amount of $2 753 65 and |
that in addition thereto respondent Ragus should pay a fine pursuantw"
to Section 3774 of the Public Utilitles Code in the amount of $1 OOO
The Commission also concludes that the motion to expunge the names

of Akron and C & H from the record as respondents shonld be‘denled

','3-' |




The Commission expects that rc3pondent Ragus will proceed

promptly, diligently and in good faith to pursue all reasonable
measures to collect the undercharges. The staff of the Commission
will make a subsequent field investigation tnto the measures taken
by respondent Ragus and the results thereof. If there iswreason to

believe that respondent Ragus or its‘attorney hes*notvheen*diligentf

or has not takem all reasonable measures to collect the undercharges,Vﬁ

or has not acted in good faith the Commission will reopen.this o

proceeding for the purpose of determining whether further sanctions
should be imposed

IT IS ORDERED that: | o C |

1. The motion to expunge from thefrecordhthe‘nemeS‘of'The}s“
Akxon and C and H Sugar Corporation as. respondents is denied

2. Respondent Ragus Trucking, Inc., shall pay- a fine of |
$3,753. 65 to this Commission on or before the twentieth day'after
the effective date of this order. | o o

3. Respondent Ragus Trucking, Inc., shall take such action, |
including legal action, as may be necessary to‘collect the amounts-r‘
of undexcharges set forth herein and shall notify the Commission
in writing upon the consummetion of such collections.

4. Respoundent Ragus Trucking, Inc., shall. proceed promptly,
diligently and in good faith to pursue all reasonable measures tovnl'
collect the undercharges, and in the‘event~underchnrgesaordered.to‘.
be collected by paragraph 3 of this order“ orisny‘pert-of'suchfu
‘undexrcharges, remain wmcollected sixty days after the effective date ’
of this order, respondent shall fileewith the Commission on’ the first]y'
Monday of each month after the ‘end of said sixty days a report of

-giy.




the undercharges remaining to be collected specifying the actxon i:t
taken to collect such undercharges and the result of such action,
watil such undercharges have been collected in full or. until furtherf
order of- the Commission. ' - - "‘ o }l‘ g

S. Respoundent Ragus Trucking, Inc., shall cease and desist ‘
from charging and collecting compensation for the tranSportation of o
property or for any service in connectxon therewith in a 1esser : __
amount than :he winimum rates aud charges prescrfbed by the R
Commission. ' R

The Secretary of the Commission is eirected coveause

personal service of this order to Be mede’upoh respondents. The
.effective date of this oxder shall be-twency days after the—comple-f_' .
tion of such service upon respondent Ragus-Trucklng, Inc.

Dated at San Brancisco , California, this 7%
day of  FEBRUARY 1968, | : -

N
Sk
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WILLIAM M. BENNETT, COMMISSIONER, DISSENTING OPINION =

There 1s an ever growing confusion concerning the power of
this Commission torame shippers as respondents. As presently ‘
exexcised--against my obJection-—it is arbitrarx alnost accidental
and never: pursuant to any consistent administrative practice. '
Simply becanse it has now been done upon.more than one occasion
such a practice 1s acquiring a certaln acceptability. '

This ageney has no Jurisdiction over'a shipper.‘ Shippers
Possess no permits or other privileges from this agency. Shippers
mey not Obviously be suspended nor may a nonexistent permit or
privilege be revoked. There 13 a body of law found in the Public
Ttdtles Code which gives Jurisdiction to. other‘bodies where o
shippers in some way violate the provisons of the Public Utiliﬂes
COde' : : . S

The notion has been advanced that in some way a shipper is
deniled due process 1f he 1s not- Joined in an undercharge proceeding
It should be borne In mind that the shipper could as. well protest

any rate whatsoever if as 1s usual such,a shipper did not participate‘”"

in proceedings to. establish such rates. And so alsofcould any |
utlllty customer whether of gas, electricity, or whatevervrefuse to
Tay 2 utility b1ll by urging that he a1d not participate in ra*

proceedings before this COmmission leading,to specific utility rates o

and charges. c1earxy no utility rate payer may make such a deiense
in an action for the collection of‘utility'charges nor may a shipper p“ 5
who 13 directed to pay charges which lawiully should have been T
assessed and collected ‘ - T“'
The Public Utility Commission of the State or Californ_a was "
given the exclusive power to establish lawful rates whether fo“"'
monopoly utilities or transportation cnarges.‘ But one review was

provided by law--the California Supreme Court It was contemplated

under the doctrine of primary Jurtsdiction and in this case pursuant R

to a specific constitutional and statutory scheme that the findings
of this agency are binding,upon trucxers, shippers--the world.,;hw-"
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C. 8694 : ‘ |
And no shipper is entitled to argu«, that he is not required to DY a |
lawful rate aimply beca.use he 4aid not have. a.vailable to him- the
complete range of due process which obtains bei‘ore the Judicia.ry
And thus, 1f shippers are here being Joined to accord them due
process and in some way to apply further sa.nction to ahwm rate
already established such 1s not only unnecessary but it 1s contrary
to the constitutional and statutory scheme undér'whiéh this agency
operates. If it somehow 1s supposed to be a condition precedent
toward the collection ofwnxmmcharges agalin this notion 1s misplaced '
And 1T 1t 1s Intended 1n some way to mpoae a discipline upon a
shipper again as a matter of law this 1s beyond our: power aave by | .
directing an action to compel undercharges which :u.eg with;a.notheru o .
In reality the device of nmn:.ng shippers as respondents 13
but a poor subatitute for the subpoena process. I suppose th:!.s
practice will rock along undisturbed until the Commiss:!.on '.’Ltsel:!'
awakens the fact that 1t 1s demeaning its own proceaa or until some

other pa.rty has the propr:.ety of creating reapondents out of shippers o

reviewed. I had thougm: that this matter was settled by
Pellandini v. Pacific Limestome Products, Inc. (245 C.A.2d T77) and"
Pratt v. Coast Truclking, Inc. (228 .C.A.ed'139):¢‘ o |
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COMMISSIONER PETER E. MITCHELL DISSENTING:

The raanomty opinion finds that C & H Sugar Corporatton |
and Akron (shippers) are pro respondents to this proceedmg: I do
not ag;rcc. ’I’here is no statute, no stare decxsts whtcb. supports
sucb. a proposztton. This is not to say that I do not comprehend or
ernpath:.ze with the expressions of the ma;onty. '\Teverthelee s, |
the probabtlzty that this pmctple of respondent—sh:pper is |
casuistic or juridic precludes my- acqmeseence. .

‘The Ragus decision does not reconcﬂ.e my origmal altenat:.on
recorded in 1967. At that t:me the Order Instttutmg 1nvest1gatton :

‘was issued. There is at thzsttme no need for further e]aborata.on.
The instant decision now exacts mterposmon of shxppers as parttes
respondent ''for the purpose of af.fordtng to them a.n opportumty to
'be heard, before any decision is reached heretn, _With. rcspeet to -
the question of whether the evxdence estabhshed undercha.rges. -
The concomitant cbligations represented by tbs.s decxszonrequtres
the Commission not only to include shippers m 1ts £uture orders of
investigation but indeed as parttcs respondent the Comm:.ss:.on

maust now execute orders against them.~ ”

Peter .E Mttehéll Preszdent a

San Ffaneisco ‘Caliform';a ‘

February 29 1858

1/ Oxrder I.nstxtut:ng Investagahon = Winfred P. Ha.rns szgned
~ February 27, 1968 wherein tb.xs was not done. o




