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Decision No.  €O8B00

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE:STATE,O? CALIEORNIA‘

GERALD H. KILGORE,
Petitioner,
vS. - B ~ Case No. 7971

GENERAL TELEFHONE AND TELEGRAPH o ’
COMPANY, a corporation, Petition t¢ Aumend: Ordex
' (Public Utilities Code,
Respondent, Section 1708)

CITY OF LOS ANGELES, a
mumicipal corporation,

Intervenor.

ORDER DISMISSING PETITION TO AMEND DECISION

Decision No. 72782, issued July 18, 1967 concluded that the

use to waich petitioner Kilgore put certain telephone facilities
of General Telephone Company of Cali:brnia, "encograges the'perh“
petration of an unlawful act, nanely, bookmaking and“whiéh‘ueb-
is contrary to the public policy of the State of California. It
concluded ‘urther that Xilgore should be prohibited from uqing
those facilities in furtherance of activi ties des.ribed in‘the
decision. Oxrdering paragraph 5 of that decision read as £ollows:
"S. General Telephone Conmpany of Califo*nia shall
forthwith remove all of 4ts telephone facilities from
petitioner's offices located at 10687 Santa Mo“;ca
Boulevard, Los Angeles."
02 Februa:y 26, 1968 intervenor, City of Los Angeles, filed .
a "Petition to Amend Order (Public Utilities Code, Section 1708).‘
That section provides as follows:

"1708. The commission may at any time, upon notice
to the public utility affected, and after opportunily to
be heard as provided In the case of complaints, rescind,

. alter, or amend any order or decision made by it. Any
orcer rescinding, altering, or amending a prior order or
decision shall, when served upon the public utility. ‘

af*ected, have the same effect as an original order or.
decision.” ' S ‘
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The City's petiéion alleges that Kilgore has‘merély changed
his location to an address in North HollyW6od, is contiﬁuing
business activitles substantially identical to tno'se"aescﬁbed in
Decision No. 72782, and now receives elephone service from
Pacific Telephone and Telegraph Company. It alleges that the
effect snd intent of the decision has been circumvented and
that Kilgore has merexy moved his operations and is now using
facilities of Pacific Telephone for the same uses. heretoforev
found contrary to public policy. The petition glleses that
telephone equipnment is supplied by Pacific Telephoné &t the
North Hollywood address to o subscriber'lIstedtas.Khthleen*Alden&
Publications, and to & subseriber listed as J. X. Sports Journal,
such telephone facilities being in a building.dwnéd by-Kilgofe;‘

ALl of the above allegations are based "upon the‘iﬁformétion"-
contained in affidavits of three police dfficers attdcned:tO'ﬁhé.,
petition. | :

The first affiant hac seen Kilgore enteringuand leav1ng‘thé‘
North Hollywood wuilding; has seen & &eniclé‘known to be driven
by Kilgore parked at the reér of the build;ng; and'states‘ﬁhgt-a
check with Pacific Telephone indicated equipment'siﬁiiar to that
employed at the former address, certain facilitieé-ﬁeingv}isfed_
to Kathleen Alden Publications, other facilitiec'being listed to
J. XK. Sport° Journal, and billing on the latter equipment being
to one Dino Natalie, an acquaintance of Kilgore. Affiant etateu _
he has been advised by the City Clerk's office that the p*ope“tyy
was in the name of Kilgore; that in Octobe: of 1967 affiant-per—i
Pnally arrested an individual at ahcther location, parﬁ 6f-t§e
evidence seized being & J. K. Sports Journal listing footﬁall games,_;
the schedule Imprinted as beins'pdbliéhed weekly at’tﬁé 015 $ddiéss§
and that in December of 1967 a fellow investigetor participavéd |
in the arrest of other individuals, and related to affianpstne[

circumstances of the arrest and showed affiant certaintdescribed“

evidence.




The second affiant has received information for four years
from a confidential source, such information having proven reliable”
- in all instances. The confidential informant nas related to
affient that he takes service Tron MK, and tast "JK" means
Gerald Kilgore. The informant told affisnt that before November
of 1967 he received sports service by dfaling specified telephone
numbers, and that about the second week in November of l967 “JK"
had changed his telephone number, service now being dispenoed
to the informant through a new telephone number, put tnat ‘the
procedure for obtaining, and the nature of tne information dis-
pensed, had not changed. o
‘ The third affidavit Is in substance tne‘s&metas.the‘éecond _
affidavit. | S

Petitioner City requests as follows:

1. That the Commission, pursuant to sec. 1708, upon notice

"to the public utilities affected” and after opportunity
to be heard, amend the existing decision, "and pronipit.
continuing operations by Gerald H. ﬁilgore * % R
That "the public utilities affected”, Pacific Telepnone
and General Telephone, be required to advise the |
Commission as to the subscribers, equipment, and termina-
tion dates at the old addresw, ‘and the eouipment and
subscribers supplied at the new address.
That the Commission advise all subscribers, sffected |
utilities,.and Kilgore'of an opportunity to be hegrd‘on '
the requested amendment, and that they be ordered to
~show cause why the order in. Decision No. 72782 should
jnot be amended So as to be applicadle to the eouipment
presently installed and the *acilitie° supplied‘by
Pacific Telephone at the North Hollywood addreou.

Sokol v. Public Utilities Commission, 65 Cal.2d 247, held.

unconstitutional the then existing Commission rule (47 Cal. P.U.C.

3.
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853) requiring & communications utility to discontinue ser#ice:to a

subscriber 1if advised by any law enforcement‘agency tnat the ‘

service 1s Yeing used for uhlawful purposes. The cqurt stated

in part as follows: | - -
"k % % whatever new procedure is hereafter devised
at 2 ninfimum reguire that the police obtain prior
autb&rization to secure the termination Of‘servicg by
satiﬁfying an impartial tridbunal that they have‘probable‘
cause to ac¢t, in a manner reasonably comparable to a
proceeding before a magistrate to obtain a~search\warrant.
In additfon, after service is terminated the subscridber must
be promptly afforded the opportunity o challenge the
allegations of -the police and to secure restoratién of'
the service. A procedure incorporating these me&éures would
provide substanzial protection to the oubscribe* without
hindering the enforcemenx of gambling luM$." (65 cal. 2d at
256.)

Thereafter the Commission reopened the proceeding in which
the "discontinuance” rule had been issued, and after hearing
prescrided a new rule. (Decision No. 71797 in Case No. &930 )

The first paragraph of the revised rule reads as follows.
"l. Any comrmunications utility operating under‘tne

Jurisdiction of this Commission shall refuse sexrvice to a

new applicant and shall disconnect existing service to a

subseriber, upon receipt fronm any authorized official of

law enforceme t agency of a w**ting signed by a magiotrate,

&s defined by Penal Code Sections o07 and 308, finding

that probable cause exists to believe that the use. made or to

be nade of the service is pronibited by law, or that the

service is beding or 1s to be used as an instrumentallity,
directly or indirect 7> to violate or to assi st~in the
violaxion of tbe law. _

The rule further provides in part that any. person aggrieved
by action taken or threatened to be taken under the rule has tbe N
right to Tile a corzplaint with tae Comm*ssion a“d to recue t intcrim :

relief.

Decision No. 72782 in Cese No. 7971 directed General Télephone
‘to remove its facilities from particular offices at 2 specifisd

14.
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addreuq. Pacific Telephone was not & party to that procéeding,
and is not a public utility affected'by the order issued therein.
Yet petitioner City seeks to have that order?amended so as to
apply to facilities of Pacific Telephone at a different address.

Instead of taking appropriate action in accordance with the
revised "discontinuance” rule, in effect petitioner is asking the
Commission to determine whether probable cause exists to believe
that telephone facilities are being used to violate or assist in
viclation of the law. This is the function of a m&gistfate, and
Sokol does not require the Commdssion to assume that judieial
power. | | |

The petition to amend 1s dismiésgd'without prejudice.

Dated at _San Prmpisen , California, this / Z K. '_da.y:
MARCH , 19 ' L

Z;’),/Q/LQLL, A - ig;' |

Al /7/ 5
: COmm%/éioners




