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Decision No. __ 7_3SSS ____ _ 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE. OF CALIFORNIA 

GERALD H. KILGORE". 

Pet1t1oner~ 

vs. 

GENERAL TELEPHONE JlJID TELEGRAPH 
COMPA.W, a. corporation, 

Respondent ... 

CITY OF LOS ANGELES, . a. 
municipal corpora.tion, 

Intervenor. 

Case No. 7971 

Peti t10n to Amend. 0 rder 
(P' •. lblic Utilities. Code> 
Section 1708) . 

ORDER DISMISSING PETITION TO ~~ DECISION 

Decision No. 72782" issued July lS,. 1967 concluded that the 

use to which pet1 tioner Kl.lgol'e put certa.in telephone i"ac11it1es 

of General Telephone Company of CalifOrnia, "encourages the per

petration of an unlawful act" namely, bookma..'d.ng, and which use 

is contraJ:Y to the public poliCY of the State of Cali.fonua·."· It 

concluded. further that Kllgore should "oe prohibited from using 

those facilities 1:1 furtherance of actiV1ties described in the 

decision. Ordering pa::-agrapb. 5 of that decision read as follows: 

nS. General Telephone Company of California shall 
forthWith remove all of its telephone facilities from 
petitioner's offices located a.t 10687 Santa. MoniCa. 
Boulevard" Los Angeles .. " 

0:). February 26, 1968 intervenor, City of Los Angeles,. filed 

a. "Pet1tion to AIl:end Order (Public Utilities Code> Sect10n170S)." 

That section proviaes as follows: 

tt170S. The cor:m1ssion may i~t er..y time> upon notice 
to the pt:bllc utility affected, and after opportur.ity to 
be heard as provided in the case of compl~~t$> resc~a,) 
alter,) or ~end a:r.:y order or decision- made by it. Any 
orc.er rescinding> a.l ter1ng,. or amending a. prior order or 
deCision shall,) when served~pon the public ut1·l1ty 
a.ttected>- he.ve the same effect as an original o-rder ¢·r 
decision." 
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The City's petition alleges that Kilgore has merely changed 

his location t() an address in North Hollywood" is continUing 

bus1."less actiVities substantially identical to those'described in 

Decision No .. 72782, 3lld now receives telephone service from 

PacifiC Telephone and Telegra.ph Compa.n.y. It a.lleges tha,t the 

effect and ~tent of the decision bas been circumvented and 

that Kilgore has mere~ moved his operations and is now using 

facillties of Pae1.tic Telephone for the same uses· . heretofore 

found contrary to public polley. The petition alleges that 

telephone equipment is supplied by PacifiC Telephone at th~ 

North Hollywood address to a. subscriber listed as Kathleen Alden 

Publica.tions, 3..."'ld to a subscrtber listed as :J. K. Sports Jou.rnal., 

such telephone !ac1l1ties being in a building o~~ed by Kilgore. 

All of the above allegations are based "u.pon the information"· 

contained in affidavits of three police officers attached .to· the 

petition. 

The:f'irst arfia.nt has seen Kilgore entering and leav1ngthe' 

North Hollywood building; ha.s seen a. vehicle known to be driven 

by Kilgore parked at the rear of the bu11dil'lg;. and states tha.t .a. 

check With Pacti'"i.c Telephone indicated equipment Similar to that 

em.ployed ~t the :rormer address" certain fac111tiesbe1ng listed 

to Kathleen Alden Publica.tions, other fa.cilities. oe:t."'lg. listed to 

J. K. Sports Journa.l, and billing on the latter equipment bei."lg. 

to one Dino Natalie" a."l acquaintance' o'£K1lgore. Mtia:nt stitec 

he has bee~ advised: by the C:tty Clerk's o~f1cethat the p:rope~y' 

was in the name 0'£ Kilgore; tb..a.t in October of 1967 atf 1ant , per-

rona1ly a.rrested an individual at another location" pa.rt. of the. 

evidence seized being e. :J. K. Sports Journal l1sting football games" 

the schedule ~pr1nted as being published weekly at the old address; 

a..."'ld that in December of 1967 a fellow 1nveitige.tor participated 

:in the arrest 0'£ other indiViduals" and related to af:f"1,ant: the . 

circumstances of the arrest 3nd showed affiant certain described 

evidence. 
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The second affiant has received 1nformation for four yea.rs 

froI:l a eonf'idential source;p st:.cll il'U'ormat:ton having proven reliable 

1n all instances. The confidential 1nformanthas related to 

affiant that he takes service from n:rt:.":1 and that ltJK" means 

Gerald Kilgore. T.o.e l.."lformant told a:rfia.ntthat before November 

of 1967 he received sports service by dialing specified telephone 

numbers:1 and that about the second week in November of 1967' "JK" 

had changed his telephone number" service now 'being dispensed 

to the 1n'!ormant through a new telephone number;p but that the 

procedure for obtaining" and the nature of the intorma.t10n d1s

pensed:1 had not changed. 

The third a.fi'idavit 15 in subz.tance the same as the second 

a£t1dav1t. 

Petitioner City requests as tollows: 

1. That the Co::rr.1Ss10n" pursuant to sec. 1708;p. upon notice 

"to the public utilities affected It and a.!ter opportu."l1ty 

to be heard" amend the exist1.."'lg decision" II and prohibit 

continuing operations by Gerald H. Kilgore "'" * *. If 
2. That" the public utilities attec-:ed If" PacifiC Telephone 

end General Telephone> b~ required to adVise the 

CommiSSion as to the subscribers" eqUipment" and,termina

tion dates at the old address", and the eqUipment and 

subscribers supplied at the new address. 
. . 

3. That the Co~ssion advise all 'subscribers" affected 

utilities" and K1lgoreot an opportunity to be heard on 

the requested a."'!lendment,,- a.."'ld that they- be ordered to 

show cause-why the order in, Dec1s1on No. 72782 sb.ouJ.d 
, . 
not be amended so as to be applic~ble to· the equipment 

presently installed and the ~aci11ties supplied by 

Pa.cific Telephone at the North Hollywood a.ddre~s .. 

Sokol v. Public Utilities Comr:lission;p 65 Ce.l.2d 247" held. 

unconstitutional the then eXist1.."'lg CoIllI!lisSion rTlle (47 Cal .. P:.U .C .. 
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853) rec;.uiring a co::nnun1cat10ns utility to discontinue serv1.ceto a 

subscriber it advised by any law enforcement agency that the 

service is being used tor unJ.a:wful purposes. The court stated. 

in part as f'ollows: 

"* * * wh:ltever new procedure is hereafter deV'1sed ::.ust 

at a rn1n1mu: req~re that the police obtain prior 

a.uthorization to secure the termination o! ser.r1ce by 

sa.tisfying a.."l impartia.l tribunal that they have probable 

cause to a.ct, in a manner reasonably co::.parable to a 

proceeding 'before a. magistrate to obtain a search warrant. 

In addition." a.t'ter service is ter::linat~d the subscriber must 
I 

be proI:lptly afforded the opporturu..ty to challenge the. 

allegatiOns of . the pollce and to secure restoration of 

the service. A procedure incorporating these ~easures would 

provide substantial protection to the subscriber without 

h1."ldenng t...'"le enforcement of gambling laws. Tf (65 cal.2cl at 

256.) 

Thereafter the Commission reopened the proceeding in which 

the "discontinuance If rule had been issued.. and after hearing 

prescribed a·new rule. (DeciSion No. 71797 in case No. 4930.) 

Tb.e 1'irs·t paragraph of the revised rule reads· as follows: 

ffl. &'"'lS commor..icat10ns utility operat!.ng. under the 
jurisdiction of this Co~ssion Shall refuse service to a 
new applicant, a."ld shall disconnect eXisting service to. a 
subscriber, upon receipt 1"ro::. ~"lY authorized·offic1al or a 
l~w enforcement agency of a writ1."lg~ Signed by a ~g1strate, 
as, defined by Penal Code Sections 807 and 808~ f1nd~~ 
that ~robable cause eXists to believe that the use made or to 
be tlade of the service is pror..ib1~ed. by la.w, or that t!:le 
serrlce is being or is to be used as a."l i."ls.trumentall ty J 

directly or ind1rectJ.r,~ .to violate or to assist in the 
viola.tion of .the. law. t . 

The ru.le further. provides in part that any person aggrieved 

by action taken or threatened to be taken under the rule has the 

right to file a complaint With. the Commission a::.d to. request int·::r1tl 

relief'. 

Decision No. 72782 in Case No. 797~ d.1rected Genera~ Telephone 

to remove its fac1lities fro~ particular offices at s·spec1f1ed 
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address. Paeit1c Telephone was not a. party to tb.a.t proceeding,) 

and is not a public utility al'f'ected by the order.:issued therein. 

Yet petitioner City seeks to· have that order a:nended so- as to 

apply to facilities of Pacific Telephone at a d~ferent address. 

Instead of taking appropriate action in accordance W1 th, the 

reVised "discontinuance" rule,) 1n effect petitioner is asking the 

ComI:l1ssion to deter.n1ne whether probable cause eXi.sts tobe11eve 

tha.t telephone facilities are being used to violate orass1st in 

violation'of the law. This is' the function of a magistrate> and 

Sokol does not require the CollltlU.ss1on to assume that' judiCial 

power. 

The petition to amend is d1sm:tssed Without prejudice. 

Dated at SM ~'d!"cg > California> this /f.i?:' day 

.,.. MARCH 19 0 ... ________ :1 . . '" 
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