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Decision No, 7?3978 : @ N U G n B\}ﬂ m F S |
BEFORE THE PUBLIC UTILITIES COMMISSION OF Imz!_smm' OF(_CALIFORZ\JIIA‘N |

HERMAN L. FOSTER,
Complé.inant,

vs. o | Case No. 8689

THE PACIFIC TELEPHONE AND
TELEGRATH COMPANY »

Defendant.

Herman L. Foster, in propria
persona, and Rebert A, Dovle,
for complainant,

Robert E. Michalski, for
dexrendant.

OPINION

Herman L. Foster, an individual, doing business with
bis wife, Delmar Leven Foster, under the fict:‘itidus‘ £:'.i:m name of
Foster's Fashions, of 43751/ South Centrai Airenue, 'I.os'Angeles >
alleges that the Pacific 'relephone and Telegraph Company (Pacific)
published his advertisement in the August, 1966 yellow pages
without his having approved in advance the copy of said ad, and |
that he had been billed at the rate of $79 pexr month ..herefo

In its answer, Pacific admitted that it had billed
the complaimant for the 12 months' period, lugust, 1966 c_hrough :
July 1967, plus $.75 per month for an extra listing in the’

Y Incorrectly stated in the complaint as 4377.

(Filed Septembez: 18, 1967) Lo
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Los ingeles white pages directory, for a total of $1,001;52'(si¢)2/,f
but that Foster had sigmed an advertising order on.Febfﬁary 24, -
1966, after having discussed the ﬁakeu§ and layout of said yellow
pages advertisement with Pacific's sales representative.,

Public hearings were held before Examiner Warner on

November 21 and 22, 1967, in Los Angeles.

Exhibit No. 1 is a customgr'sucopy of Pacific's advex=

tising order detailing the wonthly rate, the item of type liéti:@;
and the line of information, together with the monthly billing
and the date of issue of the yellow pages directory. Sai& exhibit
contains complainant's signature as dwne:_of Foster's Fashioﬁs énd‘
the date of placing of the oxder as February 24, 1966. The back
of the order contains a statement of terms and éonditions, and
indicates that, upon acceptance by the company (deféndant), the
order shall constitute the emtire contract between the advertiser
and the company. o ,
Exhibit No. 2 is an office copy of the data coﬁtained R
oa Exhibit No. 1. Its purpose is to cancel complainant's adver-
tising in the August, 1967 yellow pages directory. Ihe date of
cancellation is May 2, 1967. | .
Exhibit No. 3, marked for identification, was withdzavs,
Exhibit No. &4 is a copy of a letter from defeadant to
the complainant informing him that Pacific's yeliow-paggs cﬁstoﬁer.
service representative, as of the date of the lettex, December 8,

1966, had been unsuccessful in contacting complainant by telephone

2/ The correct amount should be $1,005,00.




regarding his advertising in the August, 1966 Los éngeles clésSi#
£i2d directory; requesting a telephbne call responsé'to‘the léttcr;
and informing the complaimant that if the response were not forth-
coming by December 16, 1966, defendant's business;offige would have

no alternmative but to follew through on-payment of advértising_

charges in question.

Exhibit No. 5 is a letter to complainant from deféndant s
yellow pages customer service representative dated October 17, 1966,
forwarding copies of the sigmature contracts apthoriéing_the
advertising appearing in the Aiugust, 1966 directory.

Exhibit No. 6 is page 2207 from the 1966 yellow pages
directory containing complainant's advertising in the lowér fight—
hand corner. | a

Exhibit No. 7 is a copy of defendant's advertisgng oxder,
Exhibit No. 1, ma:ked up by defendant's sales and clerical per-
sonnel as it cleared various departwents of defendant,

Exhibit No. 8 is the original of defendant's form
X-280-8 (3-56) copy sheet, which defén&ant's advertisingiséles
representative testified she prepared in complainant's p#esenée-
on February 24, 1966; the preparation took about an ﬁour and a
half; after complainant’had left, she cut out agpottion of_‘ |
complainant's business card and pasted it with scot¢h tape on
the copy sheet and attached the cutout from page 977; 13th edition,~
from defcndant's book entitled "Action Art Wbrk-for.Display
tivertising Popular Cuts for Yellow Pages'; proof wéé”to-be §ént

te Mr. Foster at his mailing address; complainant discussediﬁll




the items of advertising including the 1ines,totbe‘carried;
including, among other things, the phrases "Originals by Delmar
Leven", "BankAmericards", "Lay Aways'", "Parking Available"; J gﬁd
"Corner Vernon & Central', | -

Exhibits Nos. 9 and 9-A are copies of the proéf of
complainant's ad mailed to him with instructions to mote any
correcticns, and return within five days. Said exhibits were
mailed on the llth of March, 1966. Closing date for the
directory was 4pril 29, 1966.

Exhibit No. 10 is a copy of defendant's tariffs
relating to classified telephone directory ad?ertising'which,
although issved May 1, 1967, did not differ méterialiyvfrom
those applicable to the perlod of tals complaxnt, viz.,
February, 1966 through August, 1967,

Exhibit No.‘lZ is a copy of complainant's bBusiress

card.

Exhibit No. 13 1s a copy of the closing portion of
defendant's advertising sales training guide, °

Complainant denied that the advertising copy had been
prepared in his presence and contended that defendant's repre-
scatative had promised to send him copy proof fof'his Teview
before concluding the édva*tiaing order. He testified that
late in 1965 he bad reueived a small busrnebs loan to st_rt a
women's apparel shop at Vernmon and Central Avenues; had inquixed
of the telephone company regarding adve*tioing and had s;gne&

the advertisin orde; after making a visit, at defendant s
g

request, to tke Yellow~Pages qirectory officeé‘at'3636 Be verly




Co 8689 - Sw

Boulevard, He then became engaged in other phases of‘settiﬁg,up

bhis business which was, among,other_things, to sell custom made
dresses designed by;his<§ife under her designer's name, Delmax
leven, and that he was.dﬁt of the state until September, 1966;
He had not kaown of the appearancc of his advértisémept in the
August, l§66 directory until it was pointed out to him by a
friend. He called defendant to object to the payment of the ,
monthly rate on the grounds that he had not placed such an order.
Defendant's iep:esentative insisted on payment and threatened to
disconnect his telephoce, He talked with deféndanc's-éales
representative in November, 1966 while her supervisor was also
on the telephoze to assist in clarifying the disputéd‘qrder.
Defendant's supervisor testified that complginant said
that he did not intend toipay the anount due*becausé business
was bad. | |
Based on the record, the Commissior finds as follows:

l. Herman L. Foster, an individual, sigred én‘advertising‘
order for space advertising inm the August, 1966 yellow pages:
directory and in the Jume, 1966 white pages listing totalling
$79 and $.75 per month, respectively. He placed said orders on
Februvary 24, 1966, in the presence of Pacific Telephone Company's
directory sales representative, and instructéduher‘and‘consulteé-
with her regarding the contents of his advertising order; |

2. a. Pacific's advertising order copstitutes a contract and
the only comtract betwcen the advertiser and the company, aé

stated on the reverse of the company's advertising oxder form, .
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a customer's copy ©f£ which was given to complainant at the time

the order was placed.

b. A relief supervisor of defendant's sales representative

testified that she walked by the latter's desk and voticed that
the preparation of the orders was taking place in comp-lainént s
presence. She stated that she particularly remembered the.
circumstances because personal visits by advértisers are raze h
(only about one order per month since most ord‘ers are taken by
telephone), and the complainant's oxders were the subject of
discussior among otb.er office telephone directory sales repre—'
sentatives immed:.ately after compla:.nant s departure. |
3. Complainant is an e:cper:.enced busn.ness maz and has

placed oxders for merchandise with the full undersrandmg- of
his obligations to meet payments when due. Some crdexs are
placed with suppliers with the understanding that pay‘inent for
merchandise only becomes an obligation when mercb.az:diée has
been accepted. This is mot true with respect to the confract
and order which complainant placed with the defendant,

4, Defendant has in no way violated its tariifs.

S. Complairant's advertisement was prepared . co::rectly
by defendant. | |

6o Defendant cancelled ;:ompla.:{.nant 's advertising
order for the August, 1967 diﬁectory pursuznt to the texms |
contained on the order that it was "for one issue only".

7. The amount of $1,005.00 is past due to- defendant
from complainant for 12 months' adve.-:tis:!.ng in the yello.w‘ nages
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of the August, 1966 directory' pursuant to the 'advertising._drders;
Exhibits Nos. 1 and 2.

The Commission comcludes that the record will not support

any finding of misrepresentation, erxoxr, or violation of its tariffs

by defendant, and that the complaint should be dismissed. .
QRDER

IT IS ORDERED that this complaint is dismissed.
The effective date of this order shall be twenty days

after the date hereof.
Dated at Saz, Francisco , Cali'folrni.a. this gv%,

day of APRIL ﬂ%&
—y

—Commissiofers
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St e

WILLIAM M. BENNETT, COMMISSIONER, Dissenting Opinion

This order arlses from the anachronism known’as corporate
immumity. It i3 in reality private immunity giving the Pacific
Telephone and Telegraph Company immunity from mistake or ofvil
wrong. This 1s an odd doctrine in.1968'particularly In view of
the developments In case law of this State and other jurisdictions
which have substantlally curtailed indeed 4in some cases eliminated
sovereign lmmunity. It seems odd that a private public utility
telephone corporation enjoys immumity from mistake ﬁhile'ghé-
sovereign State of California has been deprived of immunity status
in many fields. | | o

| I do not quaxrel necessarily with the facts of either of -
these cases but I do objJect vigorously to the continuance cf the
notion and to the partnership arrangements between this Commission‘
and the telephone company that they are protected from lawsuit and
that we are sentinels against liabllity brought'into that partnerohip
by 2 tariff filing. I can £ind no Justification eitherfin‘the'pésf“
or the present for giving immmity from mistake to 2 private entity.
So far as I am concerned immunity cannot be justiffed on any'ratiooal‘,_
basis and it is hizh time that 1t be case aside. What'oersuasive \
reason can he advanced Iin support of the.proposition thaf“whénjthe |
telephone company makes & mistake 1t Is not to be held accoﬁﬁfaole"
for its wrong doing? And 1t 1s no comfort that tﬁis Commis"ion which
Pocsesses no expertise in the f1c1d of c1V11 11ab*lity or~c1vil |
damages has volunteered to work out a meaningleso noncompensato:y,
formula. Note today's order in the Conlee case which gave to.
plaintiff therein the magnificent sum of .88 cents and not by way of _
cash payment but by way of a credit allowance. We do not even leave :

to the complainant the opiion to taking money payment—-inotead we'
dictate a credit on the bill.

42”7;é§/;42éar&éb églhy¢4¢¢£};

/s/ WILLIAM M. :smnm*r

WILIIAMJM. BENNLTI
Commissioner

San Frinciscg, California
e 4L TR




