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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

‘Deci.sioﬂ-"No'. QRS

In the Matter of the Application )
of the Board of Supexvisors of )
the County of Lassen, State of
-.Californise, for authorization to
construct.a public bhighway across
the xight of way and track of )
SOutbern Pacific Company. ;

Application No. 488&9
(Filed Nmy 9, 1967)

Joseph R. Uptegrove and John D. Micchell,
for the County of Lassen, applicant.
Harold S. Lentz and L. W. Telford, for
Southern Pacific Company, and Melvin
R. Dykman, for the Department ©f

Public wOrks, interested parties.
David R. Larrouy, Counsel, for the
Commission staff.

OPINION ON REHEARING

Two previous decisions bave Been réndered‘in this,ﬁro-‘
ceeding. Decision No. 72429, an interim oxder, issued on MayylG,
1967, auvthorized the County of LasSen,toqconst:ucc‘a'gréde\crbssing‘
at a new location. The question of apportibnment of costs was
resexved for a later decision. This later decis ion,No- 72750
was issuved on July 11, 1967. By Decision No. 73084, dated‘Septem-,
ber 19, 1967, rebearing of Decislon No. 72750;‘1£mi£ed":0‘o:ai_
argument, was granted and was beld on October 25,‘1967; |

| | This new crossing is part’of’a'Féderal*aid s¢ conda:y
bighway. The Fedexal Law applicable;/.provides, among otber chxngs,
that Federal funds will be advanced to cover 90 percent of une cest
of the highway. It further provides that any rallroad crossing -

hnstallation cost must be assessed not less than 90 percent to- tbe

public agency.

1/ Title 23, United States Code, Sgction‘lOI;‘apd'foliowing57 
-1 . S




The State of California hasaenacted_and'reenacted»Sectlon

820 of the Streets and Highways Code accepting-tbe\conditioaajlaidfjV'

down by the Federal Act.
Section 820 reads as follows:

“The State of Califorpia assents te the provisions
of the Federal Highway Act, as amended and supple-
wented. All work dome undexr the provisions of
said act or other acts of Congress relative to
federal aid, or other cooperative highway work,
or to emergency construction of public highways
with funds apportioned by the Government of the
United States, shall be perforwed as required
under acts of Congress and the rules and regulations
promulgated thereundexr. Laws of this State incon-
sistent with such laws, or rules and regulations
of the United States, shall not apply to such work,
to the extent of suchb Inconsistency. 1bis turther
reenactnent of this section i{s for the purpose of
bringing the assent of the State of California to
the provisions of the applicable federal statutes
up to the effective date of tbis amendment.”
(Euwphasis: added.)

There has never been any dispute in‘this;matter.on‘the
need for relocation of the crossing, the point of crosaing, or the .
protection to be installed Tbe sole diapute bas concernedathe
allocation of the costs o£ (a) installation‘andi(b)maiatenanee-coat-
. of the signal ptotection to be installed at this cr033¢ng;' No'
evidence was ever offered or received and tbevissues were*defined f
by stipulation. All issues involve matters of law.

The County appeared but did pot. file briefs or. argue orally.
The Reilroad contended that the Commission was bound to allocate
installation cost undexr Section 1202 of the Public Utilities Code.,
If that were done the maintenance cost must be allocated in tbe same
percentage under Section 1202 2 of the same code.

The staff contended that it was not necessary to allocate

installation cost. It recommended an eqpal division of the main-

tenance cost.




A. 48849 bem

The State Department ofjPublie‘worksfcontendeoznnet“tbe~‘,
Coumission should apportion costs by the Federal 90-10 formula brt
should not apportion waintenance cost. .

Ihe-Commission, in Decision No. 72750 adopted the scaff
theoxry that, in effecc, the installation-cost is-appo*cloned-by
Federal Law. It refused to apportion installation COqt and “ppor- |
tioned maintenance cost onedhalf to the Councy-and one-hal‘ to the o
Railroad. _ | | o

It shouldvoe noted that any,maintenence”coSt'alloeated'

- to the County of Laseen will automaticelly-beeomee_cba:ge“on-the
fund set up by Section 1231.1 of the State Publie Utilities'Code;v
This section sets up a fund from>whieb :be share of local governments .
in the cost of automatic railroad crossing protection maxntenance
is paid. | |
 Southern Pacific and Lassen County'bayenno;agreemen:‘and,‘
since they bave not, Railioad claims that tbe'Commiesion'mnSt
apportion the installation cost. Tbis would have the effect of
permanently assessing 90 percent of the maintenance of every FAS
-ailroad crossing protection device to the 1231. 1 fund. It may~be
assumed that the attorneys of" all railroads will advise tbe*r
companies not to make contracts respeccing FAS road crossings, Thus
the Commnission would be forced (undef the Rail*oed tbeoryj-to-
allocate installation cost, and maxntenance cosc under Section 1202 2 |
of tbhe Public Utilities Code would £ollow. The Commission he‘d in |
Cities of Vernon and Buntington Paxk, Deci,ion No. 7180’ Cunrepor.ed),
that it is not bound to accept such a falt accompli. Vernon s

distinguisbable in its facts from this oroceeding_but the prlncinle

is the same.




.In Vernon the Commission was confronted byfaecontratt |
between a city and a railroadoallocating'IOO percent ‘of tne‘installaf"
tion cost of crossing protection to the city. By operationfof"
Section 1202'2 the maintenance cost wonldfbaretfollowedgthe“'
installation formula and the total maintenance cost would have
become a charge om the Section 1231 1 fund.

What was accomplished in Vernon'by‘meanS'of'a contract is
accoumplished in the instant proceedingeby failure'to make a‘contraCt.
In Vernon the Commission refused to apportion installetron costs
because the effect of doing so would have been to«put the entire .
burden of the waintemance cost of the crossing there involved’upon
the 1231.1 fund. We accordingly suggested a.different_contract and
refused to apportion until’ the suggestion was accepted. "

In this proceeding the sawe result is reached by the
opposite weans. If an agreement had been reached between tbe-County
and the Railroad there would be no occasion for tbe Commission to
~ make an apportionment. | |
| The Railroad contends that,‘since the CommiSSion“nas
exclusive power to " . . . determine and prescribe‘.\. . tbe teras
of installation, e e " (Public Utilities Code: §1202) tbat we must
exercise~our-gurisdiction. This argument is. open to two obgections.l.w
FirSt, there is considerable doubt tbat we have gtrisdiction and
second, assuming that we do bave, it is not mandatory to exercise ic.

The Commission certainly does not bave exclnsive Juris-'
diction where Federal funds are used because the Fede*al Statute
itself wipes out the Commissmon s.Jurisd_ction‘almost~complete;y.‘

It is obvious that the intent of the*Federai iegislation\is7to‘na§-"

for everything from its own funds. The ten percent is. notbing zore

than a nominal or token contribution whose purpose it is to avoio

‘ -4.-.




waste of Federal funds.’ Under Section 1202 of the fublic‘ﬁtilities
Code we can znd do apportion 100 percent to railroads in some cases,
100 percent to public bodies in others and anything‘in between, -

The Code of Federal Regulations bas.provisions designed
to imp1ement the provisions of tbe Federal Code. One. of these,
23 CFR §1.25(b) provides.

"(b)' Applicability of State laws. State laws
pursuant to which contributions are imposed
upon railroads for the elimination of hazards
at rallway and highway crossimgs. Shall be held
not to apply to Federal aid progects.

It will have been noted tnat Sectron.820 of the Streets
and Highways Code accepts not only tbeeprovisione of the Federal |
Code but "the rules and regulations promulgated thereunder : it is
the view of the Commission that Section'1202 is a’"Stete 1ew of. thev
type to which the Federal ReguIation is intended to tpply.J It |
tberefore followe that Section 820 of tbe Streets and Highways Code
has made the 1anguage'£rom Section 1202 of the ?ublic Utxlities Codef
quoted_above'inapplxcdble. - o -

In conclusion nothing has been brought to our attent*on
which would persuade the Commission to alter Decision No. 72750.

In view of the fact that ‘there are no issues of fact‘rn
thbis proceeding and no evidence was ever received, tbe‘seperetely\y

stated findings of fact required by Section 1705 of the Public
Utilities Code are pot neeessary

Ihe Coumission £inds that a fair and reasonaole division 3

of the cost’ of ma_ntarnxng‘automatic signal protection at tht
crossing here involved {s 50 percent to the County;of Lassen'andf
50 percent to Southe-n‘Paci tie Company. |

We conclude that Decision No. 72429 sbould be amended as N
-provided by the order herein.

i
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IT Is ORDERED that Decision No. 72429 is amended by
incorporating therein. the following:

"The County of Lassen shall bear the entire
maintenance cost of the crossing outside of
lines two feet outside the rails. Southern
Pacific Cowpany shall bear the maintenance
cost of tbe—crossin%.between such lines.
Maintenance costs of the automatic protection
'shall be borme 50 percent by the County of
“Lassen and 50 percent by che Southern Pacific
Coumpany." ‘

"The effective date of thIS‘o:de:fsbalx'bé‘cwentyfdays 
after the dace hereof. | | | E

i Dated at __ Sen Franciscs , Californfa, this

{Z day of ArIL —, 1968.
(=5 Pl

T ‘.v, ‘P:esident .
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