
DecisioriNo. 73985 

BEFORE mE Pt1BLIC UTILItIES COMMISSION OF !HE STATE OF CALIFOIUrJ.A 

. . ' 

In tbe MAtter oftbe Application ) 
of 1:be Board of Supervisors of ) 
the County: of Lassen. State of' ~' 
Cal:l.fornia •. forautborizationto 
CODst:ruct"a public 'higbway across 

Application· No. 48849' , 
(Filed May, 9'. ,196-7) , 

tberigbt of way and track, of ' ~ 
Southern, Pacific CompaIlY ~ ) 

, " ) 

30sgb R. utEmove a:ld John D. MiU:hell,. 
or die Wlty of Lassen. applicant. 

Harold S. Lentz axld L. W .. Telford, for 
SOuthern Pacific COmpany, and M~lvin 
R. Dykman, for the Depar'tt:lent of 
Public Works, ixlteres'ted parties .. 

David R.Larrouy, CoUDsel, for tbe 
Commission seaff. ' 

OPINION ON REHEARING 

" " 

Two previous decisions bave beetl rendered in this pro­

eeeding. Decisi.otl No. 72429, an interilll o:der, issued 0'0 May 16, 

1967, authorized the Couoty of Lassen to construct a' grade crossing. 

at a new location. !he question of apportionment of costs was' 

reserved for a late:' decision~ This later decision, No. 72750. 

was issued on July 11" 1967.. By Decisio:1 No. 73084,' dated Septem­

ber 19, 1967, rebearing of Decision. No .. 72750,., limited to oral 

argument, was grant.ee and was held OD Oc'tober 2S,.1967 .. 

'l'bis new crossing is part of a' Federal: aic! secondary 
1/ " '.,' ' " .' 

higbway. The Federal 'Law applicable- provides~ amongo,tbtt things" , , , 

that Federal funds will be advanced 1» cover 90 pereen't of, ::be CGst 

of the highway.. It further provides that any railroad crossing 

installation cost muse be, assessed not .less than 90 perCetlt t:otb~ 

public agency_ 

1/ Title 23~ United States Code, Section 101~ and f<>llowi:lg .. " 
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The State of California has enacted and: reenac:tedSection 

820 of the Streets and Higbways Code accepting the cooditions.laid . 

down bytbe Federal Act. 

Section 820 reads 8S follows: 

''The State of California aSSeDCS to tbe provisions 
of the Federal Higbway Act. as amended and supple­
mented. All work done UDder the provisions of 
said act or other acts of Congress relative to 
federal aid, or other cooperative higbway work. 
or to emergency construction of public highways 
with funds apport.ioned by the Government of the 
United State$, shall be perfQrmed a$ required 
under acts of Congress and the rules and regulations 
promulgated thereunder. Laws of this State incon­
sistent With such laws, O'r rules and reg?lations 
of the United States~ shall not apply to such work, 
to the ex1:ent of suc inconsistency. TS!s further 
reenactment of this section is for the purpose of 
bringing the assent of the Seate of Califorrda to'· 
the provisions of tbe applicable federal statutes 
up to the effective date ().f this amendment.u 

(Emphasis added .. ) 

there has never been any dispute in thi$ matter on the 

need for relocation of the crossing~ tbe point. ot cr0;6sing. or the 

protection to be installed. the sole dispute bas con~erned· tbe 

allo.eation of tbe costs of (a) installation and (b) tnaintenance cost 

of the signal protection to be installed at this c'ross1t1g;~ No· 

evidence was ever offered or received and the issues were defined 

~y stipulation. All issues involve matters of law. 

The COUDty appeared but did. not file briefs or ~iue orally. 

The R.e.ilroad contended tbat .the Commission was bound to allocate 

installation cost under Section 1202 of· the PublicUtilit1es Code. 

If that were done tbemaintenance cost must be alloc·ated 'in the same 

percentage under Section 1202.2 of the same code. 

'Ibe staff contended'tbat it was no.t. necessary to allocate 

installation cost. It recommended: an equal divi·sionof the 1l1B.in-

tenance cO'st. 
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The State Department of Public Works. contendeothat· the 

Commission should apportion costs by tbeFederalSO-10 formula b1.:t 

sbo~ldnot apportion maintenance cost. 

!be- Commission 7 iD Decision No. 727507 adopted the scaff' 

tbeorytbat:. itl effec:e. the installation' cost 1sapportioned by 

Federal Law. It refused to apportio"D' installation cost and appor­

tioned maintenance cost one-half to tbe County aDd, one';'b.81f,to,tbe 

Railroad .. 

It sbould be noted that any maintenance' eos,t allocated 
'. 

to the County of Lassen will automatically become a cbargeon the 

fund set up by Section 1231.1 of the St:a.te Public Utilities,Code. 

Ibis section sets ~p' a fund from which the share of local-go"lerntlletlts 

in the cost of automatic railroad crossi~g' protection main tenatlce' 

is paid .. 

Southern Pacific and Lassen County have DO agreement and,. 

since they have not,. Railroad claims that the Commission must 

apportio'D the inst:allation cost. !his would have the effect 0: 
permanently assessing 90 percent of tbemaintena:oce of every FAS 

:=ailroad crossing protection device to the 1231.1 fundw It maybe 

asSUtTled tbat the attorneys of' all railroads will advise their 

compa:oies not to make cOntracts respecting FA!> road er~ssings.. Ibus 

the Commission ~uld be forced (under the Rail:oad theory) t~ 

allocate installation cost, and mainteDa:lce cost under Seetiotl l202~2 

of the Public Utilities Code would follo~. . !be Commi;siotl held' in 
Cities of 'Vernon mld HutltiDg:ton Park, Decision No. 71801, (utlrepor~ed) ~ 

tbat it is Dot bound to accept such a fait' accompli. Vernotl!;s 

distinguishable in its facts from this proeeeding but the. pritici?~e 

,is the same. 
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In Vernon the Commission was confronted by,a contract 

between a city and a railroad allocating 100 percent 'of .the installa­

tion cost of crossing protection to the city. By opera.tion· o-f' 

Secc10n 1202.2 the maintenance cost wo~ld have followed the 

installation formula and the total maintenanc'e. costwou.ld have 

become a charge OU the Section 1231.1 fund. 

What was accomplished in Vernon' by means of' a contract is 

accomplisbed in the instant proceed1ngby failure to make a contract. 

In Vernon the Commission refused to apportion insta11etion costs 

because the e££,ect of cloing so would have been t~ put the etltire 

burden of the maintenaDce cost of the crOSSing tbere involvectupon 

the 1231.1 fund. We accordingly suggested a dif:erent contX'act .and 

refused to apportion until' the suggestion was aceeptee. 

In thi.s prcx:eeding the same r~sultis reached by cbe 

opposite means. If an agreement had been reached be·tween the County 

and the Railroad there 'Would be DO occasion for tbeCommissionto 

make an apportionment. 

The Railroad contends th~t, since the Com:niss':tonhas 

exclUSive power to " • • • determine and prescribe • • • the terms 

of installation, • • • n (Public Utilities Co<ie' '§:1202) that we must 

exercise our jurisdiction. This argutlleDt is open to two objections .. 

First, tbere is considerable doubt that we have j'1!risdiction . .s::ld 

seco.nd, assuming that we do. have, it is not mandatory to exercise it., 

Ibe CotcDission certainly does no.t bave "exclus:tve'1, juris-. 
diction where Federal funds are used because the' Fede:alStatute 

itself wipes out the Commission t S jurisdiction allnOst'comp:letc1y., 

It is obvious tb.et the intent of the Federal legislation is to pay 

for everything from its own fuDds. !be ten pe=Ce1lt' is 'tlotbing ttOre 

than a nominal or token contribution' whose purpose', it; is.to-avoid::: 
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waste of Federal funds. Under Section 1202 of the Publicl]tilities 

Code we can cmd do apportion 100 percent to railro.:tds in some eases, 

100 percent to public bodies in others and anything in between .. 

The Code of Federal Regulations bas provisions designed 

to implement the provisions of the Federal Code • One of these ~ 

23 eFR §1.25-(b) prov1des: 

n(b) Applicability of State laws. State la.ws 
pursuant to which contributions are imposed 
upon railroads for the elimination of 'haza:z:ds 
at railway and bigbway erossi'Cgs shall be held 
Dot to apply to Federal aid proj eets. It 

It will have been noted that Section 820 of the Streets 

and Highways Code accepts not only the provisions of ,the ,Federal 

Code but "the rules and regulations promulgated thereunder".. It is­

the view of the Commission that Section -1202 is a "State lawtt of,the 

type to. which the Federal Regulation is int~ded to- ~pply.. .It 

therefore followstbat Section 820 oftbe Street,s a:ld Higbways Code 

has made 1:be language from'Section 1202 of the Public Utilities- Code': 

quoted above inapplicable. 

In conclusion nothing has been brought to our attent:ton 

which would persuade ehe Cotmnission to alter Dec:[sio'C No-. 72750. 

In view of the fact that there are no issues 0'£ fact in 

this proceeding and no evidence was ever received, the sep~&tely-' 

s~ted fi.Ildings of fact required by Section .1705, of the' pUblic 

Utilities Code are not necessary. 

lbe Commission finds that a fair and reasonable divisio'!) 

of the cost of maintainingauto~tie signal protection a.t the 

crossing here involved is 50 pe:reent to the County of Lasse-~ z:od 

50 p~rcent to, So~Q~:n l?acii:&:eComp~y. 

We conclude that Decision No-. 72429 should be amended as 

provided by the order bereul. 
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ORDER 
.-.--.~-

IT IS ORDERED that Decision No. 72429· is amended by 

incorporating therein the foll~~ng: 

uTheCouncy of Lassen sball bear cbe entire 
maintenance cost of the crossing outside of 
lines two feet outside cbe rails. Southern 
Pacific Co~y shall bear the ma1ntenance 
cost of the crossing between such lines. 
Maintenance costs of the automatic protection 

. shall- be borne 50 percent by the County of 
Lassen· and 50 percent by the Southern Pacific 

.::~mpany." 

. " The effective date of eb1s order. S.1;uUl· be twency::da.ys 

after the dace hereof. 


