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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Decision No. ‘74003

Investigation on the Coamission's %

own motion into the rates, opera- a

tions and practices of HI'ICHCOCK ) Fi1 e?§§n§§' 8345 1968
TRANSPORTATION COMPANY, a corpo- 3 January J, LI0%
ration. B

William J. Willis, for respondent.
Elmer Sjostrom, staff counsel.
J. B. Hannigan, for the Commisszon

This matter is an investigation on the Comnission's own
motion into the rates, operations ard practices of 'ﬁitchcoCki Trans-
portation Company, a corporation, for the pu_.rposé of deté;ﬁiﬁiug‘
| whether respondent, in the operation of its transportaf:iog | Bus:inéss,
violated Sections 3667 and 3737 of the Public Ut:.l:.ties Code by
charging and collecting less than applicable mim.mxm rates provided
in Minimum Rate Tariff No. 7: by failing to pay subhaulers 95 percent
of the applicable minimum charge, less authorized doduct:.ons:, as |
required by Item 94 of Tariff No. 7; and by fa:tl:.'.ng- to exécute a.
distance rate notice and issue hourly semce freight b:.lls us
requ:[red by Items 93 and 93.1 respectively, of sald tariff

Public hearing was held before Exam:.ner Mooney in’ Fresno
on February 20, 1968, on which date the matter was submtted

Respondent operates pursuant to Radial Highway Com:non
Carrier Permit No. 16-14, K:.ghway Contract Carrier ?e‘rm:x.t No. 16-9
City Carrier Permit No. 16-1585 a highway comon carrier cert:.f:.cate
authorizing the transportation of petroleum products and a pe"roleum |
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irregular route carrier certificate. Respondent has a’ terminal,‘
office and shops in Hanford and will establish.temporary termznals
at or near the location of jobs it obtains im commection with its
dump truck operations. It also has a tank truck terminal in
Bakersfield. The investigation herein is.1imited'to'reépoﬁ¢ént’s
dump truck operations. Durihg the latter part of 1566, the period
covered by the investigation, respondent operated 22 tank‘ﬁrﬁcks,
23 full ctank trailers and 53 sets of bottom dump trailers and
employed.lo office personnel, two;salesméﬁ; eight shopmen*an§

18 drivers. All dump truck tramsportation is'pe*férméd by subhaulers
who furnish the power units and use reSpondent s tramler equlpment
Respondent's gross operatxng v-ew.remae for the years ending with the
third quartexs of 1966 and 1967 were $1,373,108 and $1,33&,400,
respectively. For the first three quarters of 1966; respondént's
dump truck operations accounted for appréximately‘thrée‘fourths!of'
its gross operating revenue. It was served‘ﬁithJMEnimum“ﬁaté |
Tarlffs Nos. 7 and 17 and Distance Table No. 5, together with all

supplexents and additions to each.

On November 28;129!and 30,11966, a representative of the

Commission's Field Section visited réspondent's place of busircss
and checked its recoxds covering its for-hire dump truck operstions.
for the months of August, September and October 1966. The represent-
ative testified tﬁat during this period, résPOﬁdent worked"onlfour
different dump truck jobs; that approximately 2,500 f*eighxsbills |
were issued in commection therewith; that all of the transportatxon

was performed for Fresno bav:.ng Company, that’ no distance rate
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notice was executed for any of the tfanbportationﬁl.thac égreed
tonnage rates were orally negotiated by Fresmo Paving Coﬁpany and
respondent;-and that the hours and hourly charges shown on invoites
were the result of converting the agreed tonnagefchérges_tofhourly '
chaxges by using spurious hours. The staff representative stated
that respondent was cooperative and made all records available to
bkim, including records showing the conversion of the agreed tonnage
rates to hourly rates. |

The representative testified that becaﬁsé of the ccnsidef—
able volume of records covering the 3-month review~peri°d» he
selected from this period for detailed analysis the records for two
days for one job involving the transportation of sand or‘crushed
rock from Pacific Cement and Aggregates, Lemon Cove, to:Cemeﬁt
Treated Base Plant, Highway 198, Hanford, the records for one day
for amother job involving the transportat;on of crushed rock from
Volpa Brothers, Fresno, to a jobsite between Shaw Avenue and
Station 1331, and the records for ome day for a third job involving
the transportation of asphaltic conérete (hot stuff) frdmﬁStewart5l
and Nuss, Plant Ne. 3, Pinedale, to a jdbsite at King’s Canyon Road"

and Clovis Avenue. He stated that it was not possible to determine

whether charges no lower than applicable houxly charges had been

assessed on over 50 percent of the shipments included in che
detailed analysis because of lack of 1nformatzon on the sthplng
documents and in reSpondent s recoxrds covering said sh;pmencs. He

stated that he made true and correct photostatic copies of 34 freight

ihe rules on pages 6 and 395 of TariiIi No. /7 provide that distance
rates apply only when a distance rate notice has been executed by
the carrier and shipper. Since no distance rate notices were
executed for the transportation herein, the hourly rates in Sec-
tion 4 of Tariff No. 7 were applicable.
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bills and supporting documents that did include sufficient-iuforma-
tion to rate and that said documents are all included in Exhibit‘l.
The 34 freight bills represent 194 separate loads. The witness
pointed out that except for the 1nformatxon shown in a blocked space‘
in the upper right hand portion of the freight bxlls, all of the
information on the fremght bills, including time-data was recorded
by the subhauler who performed the transportation. He testified
that respondent recorded the spurious_conwersionhours andtaﬁount

charged the shipper and paid the subhauler in the blocked space. It

is noted that the subhaulers recorded both‘time&data.andtweight‘fot:

eachk load on the freight bills. ' ;

A rate expert for the Commisszon.staff testlfled that
took the set of documents in Exhibit 1, togethexr with the supplemcn-
tal information testified to by the representative, and’ formulated
Exhibit 2, which shows for each of the freight bills’the-conﬁetted
net time, rate and charge calculated by resgondent and the amount
paid the subhauler; the actual net chargeable time, rate and charge
computed by the staff and the correct amount thatjshould have‘been
paid to the subhauler; and the resulting undercharge and the undé:—
payment to the subhauler. The totalxamount‘of thé‘allegedvtndét-"
charges and underpayments showdtin Exhibit 2 are $344;29'ahd1$376;61;_
respectively. | | | o | |

The vice president of respoudent testified as follows:
Agreed tonnage rates were used and were converted'to-ao.houxlf’basis;
no attempt was made to hide this from the staff inwestigator"and he
was voluntarily shown all recoxds pertoining thereto;fthéjtimn<data
recordéd,by the subhaulers for each load‘ot'the‘freightfbillsyin'
Exhibit 1 was inaccurate and in manyginStances-was,entitelyo ‘

incoxrect; subhaulers are now required~to-haveftachometerswon‘thet:

b=
.
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equipment and turn in the time chart with each freight bill to

vexify the time shown thereon; he is of the opiniom, ‘ba‘éed“ on his
understanding of the correct time that should have been sho'wnn_ot'z
the freight bills, that for most of the shipments"," the aésessed“
charges were not lower than the applicable minimum' bourly charges
and the subhaulers were not paid less than 'rariff "No. 7 xéquires;
in this connection, he fequested the staff investigator to’
accompany him in an unmarked car and follow ove of the trucks
without the driver's knowledge on the Job from Pac::.fic Cement and
Aggregates, Lemon Cove, to Cement l‘regted Base Plant at H:.ghway 19¢,
Haunford, to check the round-trip time; together tl'x'ey clockecf, the
round-trip time to be one hour aad 4Z ninutes ,' and no illegal opera=
tions were observed by the truck during said t:rip (this was con-
firmed by the staff representative while he was being cross-examned
by the vice president); most of the round-trip times shown for the
individual loads on the freight bills in Exhibit 1 for this job sub-
stantially exceed this time; in most instai:ce#, the sgbha}ulers“;:“
showed a start:[ng‘ time on the freight bills earlier than the time
they were dispatched to report for work; the Subhaulérs were .‘
instructed to take a lunch bresk of ome~half hour from 1l :‘30‘ a.m.

to noon and on some of the freight bills in Exhibit 1 which cover a
full day, no deduction is shown for lunch; there is no’ inoentive
for subhaulers to produce when payment is on "aﬁ houily basis;
respondent no longer hauls for Fresno Paving Company; the correct
toriff basis for assessing charges is now being uséd~‘becatse oL
th:.s respondent has lost practically all of its dump truck buqiness
and is selling its dump truck equipment; reSpondent's gross opera tivg
revenue from its dump truck operations for February ...968 w:.ll be

approximately $200; during the peri.od covered by the :anestz.gat:.on,
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respondent hired a maﬁager for its dump txuck opérgtiousrwho did ?
not come up to expectations and is no longer with the‘ééméaﬁy; the
dump truck tariffs have not kept pace with the Industry.
Respondent's witness introducg& Exhibit 3 inm evidence.
Said exhibit includes a photostatic copy of each of the freight
bills involved herein, together with separate‘tabﬁlatioﬁs'of:thé |
time factors recoxded by the subhaulers on the documents and-staﬁe-
ments of the wituness' opinion of what he considered to be obvious:
errors by subhaulers in recording time on certain of the documents
and what he estimates the correct hours to be. The‘witn§33' state~ -
ments in Exhibit 3 admit undercbarges in connection with nine of
the 34 freight bills included in the sﬁaff'exhibits and‘undéfpéyments
to subhaulers in conﬁection with 19 of said documents. Exéépt for
two of the undercharges, respondent does mot agxee\wi#hithgjémountsf
alleged by the staff. | -

Discussion

o : - R '
The record ciéarly establishes that charges for the trans-
portation under investigation should have been based on :he‘applicg;
ble hourly rates in Section &4 of Tariff No. 7'andithatAthe subhaulf-‘
ers who performed‘th% transportation should have been paid 95-percent
of the applicable hourly charge, less authorized deductions. In
this conmection, Item 300 of Taxriff No. 7\pr6vidés in part that the
overall time to be use¢‘in'computiﬁg hourly charges shali‘bé "from
time reporting for work to start of last trip plus double the run-
niﬁg tize of iast trip plus umloading time Qf<1éét'léad"‘énd~shail
include "waiting for standby tthe at‘Qrigin or destination" but shail
not include "delays caused by failure of carrier's equipment or time

taken out for meals."” The staff rate expert based his computations

of the net chargeable time,rminimum,chdrgé,:nndérChgrgeiand'amotng\.
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due subbsuler shown in Exhibit 2 for the transportation covered by

the documents in Exhibit 1 on this formula.

We have carefully reviewed the remarxks in Bxhib:.t 3 by
respondent's vice president alleging that the time factors recorded
by the subhaulers on many of the freight bills in Exhibit 1 were not
accurate and that in 2 number of instances they were obvibuély‘wrdng.
We agree that there is a substantial variance in the 1oading, :
unloading and running times shown on certain documents for shipments
between the same origin and destinmation. However, with the except-~
tion of Freight Bills 2001 and 12326 (which are grouped tbgether) >
6956, 6904 and 0045, we have no factual evidence to si:ppor’t the
opinion testimony and statements in Exhibit 3 by. the v:‘.ce“presdi.dent‘
that any of the t:l.n':e data is incorrect or t.hat: any of tlie“ subhaulers
actually took time out for meals without deducting said time, failed
to record delays caused by their equipment or showed si:artiﬁg‘ times
priox to the time they reported for work. S:’.nce no time data was -
maintained by respondent, the only basis ava:.la'ble to us from wh:!.ch
a determn.nation can be made as to the net chaxrgeable time is the
time factors shown on the documents by the subhéulers. The basic
reason for the investigatiom before us is i:es‘pondent's- failure to
maintain required hourly records aund pzedica_té its charges thereon.
The allegations by the vice president based on his opinion only are
not sufficient to refute the documentary evidenée presentéd‘ by the
staff to establish net chargeable time for all of the f::ei-ght: bills
in issue w:i.th the exception of the five listed #bove. o

'With respect to Frezght Bills 2001 and 12326 (pages 3 and
4 of Exhibit 3 and Part A of Exhibits 1 and 2) which cover trans-
portation by the same truck and driver between the same points on

the same dey, it is noted that loaded elapsed running time between

i
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origin and destination shown oun the documents for the £irst three =
loads is exactly 48 minutes each; ﬁhereas, the running time skhown
for the last load is two hours and five ‘minutes.‘ As‘ hei:einbefore
pointed out, in determining chargeable time, the :unning time of the
last load, which in this case approximately triples the time
required for each of the other loads, is doubled. It appeéré‘
patently obvious that there has been some error in recording nmning
times on this document. Because of the apparent inaccuracy, we w:l‘.ll‘
exclude from Paxrt A of Exhibit: 2 the amount of undercharge and
amount due subbaulers shown in comnection with F:eigh: Bills 2001
and 12326. _ |

As to Freight Bills 6956, 6904 and 0045 (pages 30, 31 and
32 of Exhibit 3 and Part D of Exhibits 1 ard 2), we concui with |
respondent's witness that the time data shown thereon: is mccurate.
On both Freight Bills 6956 and 6904 the entry covering one load and
the time factors shown in connect_:.on'therew:.th_ have been scratched
out, The witness explained that ’I.n.‘ each instance said load was
shown on a separate document. Freight Bill 7022 on page 30A of
Exhibit 3 includes the load scratched out onm Freight Bill 6956. The
document on which the load scratched out on Freight B:‘.ll-. 6904 was
included was not available. The staf‘f‘ fncluded the .scrétchcd-,cut
loads in its time calculations in Exhibit 2 for both freight bills.
Freight Bill 0045 covering the t:ransw_rtation‘ of "hot mix" sho&s a.

starting time of 3:15; whereas, Freight Bill 0044 on page 32A of

Exhibit 3 covers the tramsportation of "base rock" by the ‘same

truck and driver earlier on the same 'day'énd. shows. ccinpl_ction of the
‘last unloading at 3:26, 11 minutes after the purportcd"’ stattiﬁg time
shown on Freight Bill 0045. We will likewise exclude from Part D
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of Exhibit 2 the amount of undercharge and amount due subhauler
shown in connec:tion with Freight Bills 6956, 6904 and 0045,

There remains for discussioun the samctioms, if any, tnat
should be imposed on respondent. The type of violation herein is
the so-called rate conversion in which a carrier o'oserveé rates
other thau tariff rates and falsifies its shipping docments to
show that minimum hourly rates were assessed. 'J.‘h:f.s problem was _
considered by the Commission in Decision No. 69567 dated Angust 17,
1965, in Case No. 5437 (64 Cal. P.U.C. 689) wherein :{.t stated that

documentatn.on fals:!.fication is a serious violation and should be

punished by the imposition of heavy fines or suSpensions. As to the

allegation by the vice president that the matter here under investi-
gation resulted from the actions of res;pondent_"s forner'nenager of
dump truck operations who is no lomger with responde‘nt,‘ ic isvx.a-
well-settled rule of agency that the actions of an ernployee within
the scope of his employment are imputed to his employer. |

We will direct respondent to collect the undereherges and-‘ pay the
smount due subhaulers shown by the staff in Exhibit 2 for all
freight bills listed therein except Freight B:.lls 2001, 12326, 6956
6904 and 0045. In addition, respondent will be directed to review
its recoxrds for all other transportation performed for Fresno Pav::‘._ng'
Company during the period August, Sebtember and October 1966;. to
determine the applicable minimum hourly charge for all of the trans-
portation for which sufficient time data is available to make such
determination, and to collect a11 undercharges and pay the amounts |
due subhaulers disclosed by said revmew. Furthermore, we will
impose a punitive fine of $500 cu respondent
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Findings and Conclusions

The Commission £inds that:
1. Respondent operates pursuant to Radial Highway Common
Carrier Permit No. 16-14, Highway Contract Carrier Permit No. 16-91

City Carrier Perwit No. 16-1585, 4 highway common carrier certifi-~

>

cate authorizing the transportation of petroleum ’produci:s and a
petroleum irregular route certificate. ;

2. Respondent was served with Minimum Rate ’i‘ari‘ffé Nos. 7
and 17 and Di.stance Table No. 5, together with all 'sx;ppl'ements ‘ ‘_e.ndvl
additions to each. S o

3. Duiing the period of the imvestigation herein (August,
September and October 1966), respondent engaged subhaulers to pex-
form the actual hauling in connection with all of its dmnp tmck

business. |

4. For the transportation covered by Exh:l'.'b:i‘.ﬁ z2, .respondent-
collected charges from the shipper and paid subbaulers on the basis
of an agreed tomnage rate between respoudent and the shipper.

5. No distance rate notice was executed by respondent and the
shipper for the trausportation covered by Exhibit z, and in the
absence of  said motice, charges billed to the shipper and payments
to subbaulers should have been based on the applicable mim,mum
hourly rates set forth in Sect:ion 4 of 'l'ariff No. 7. ]

6. Respondent did not maintain sufficient 'hourly. records
from which a determinstion could be made Qé.s to whether charges no
lower than the applicable minimum hourly charges were assessed on
many of the shipments transported for Fresuo Paving Company during
the review period or whether the subhkaulers who 6erformed the trans-

portation were paid no lower than the amount required by Item 9% of
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7. Because of the apparent inmaccuracies in the time data
recorded by the subhaulers on Freight Bills 2001, 12326, 6956, 6904
and 0045, it is not possible to determine with'certainty'the amount
of undercharges or‘underpayments to subhaulers;‘if aoy; that exist
in comnection with said documents. |

8. With the exception of the freight bills listed in- Finding
7, respondent charged less than the lawfully prescribed minimum
rates for the transportation covered by the freight bills listed
in Exhibit 2, resulting in undercharges‘in<thev3mountrof $264.79.

9. With the exception of the freight bills listed in Finding
7, respondent paid the subhaulers engaged by it to'perform'the
transportation covered by the freight bills listed in Exhibit 2 less
‘than 95 percent of the applicable minimum charges, excluding

>

authorized deductions, as required by'Itemv96 of Tariff No; 7

resulting in underpayments to said subhaulersoin‘the aﬁoun:-of
$312.19. |

The Commission comcludes that reSpoodent‘vioiared'Sectioné;
3667 and 3737 of the Public Utilities Code and Should pay avfine
pursuant to Section 3774 of the Public Utilxties Code in the amount
of $500. |

The oxder which follows will direct respondeotito3review‘
its records for all transportation performed\for‘Fresno Paving
Company during the months of August, September and October51966 to
ascertain all undexcharges and“underpaymeots‘to~subhaulers for the
transportation for which sufficient records are availeole to wake
such a determination. The Commission expects that when undercharges
and underpayments to subhaulers ‘have been ascertexned respondent
will proceed promptly, diligently and in good faith to collect the
undercharges, including those found here;n, and will promptly pay

-11-
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the underpayments, including those found herein, to-the'inwolved

subbaulers. The staff of the Commission will make a SubseQueet
field investigation into the measures taken by respondent and the
results thexreof. If there is reason to believe that aillunderéay~
ments to subbaulers have not been made or that‘resbondent or its
attorney has mot been diligent, or has not taken all'reasonable
measures to collect the undexcharges, or has not acted iﬁ good
faith, the Commission will reopen this proceeding for thevpurpose
of inquiring into the circumstances and for:the purpose of deter-

mining whether further sanctions should bevimposed.

IT IS ORDERED that:

1. Respondent shall pay a fine of $500 to this Commlsszon on
or before the fortieth day after the effect;ve date of this order.

2. Respondent shall examine its records for all.trensporta-
tion performed for Fresno Paving Company during the mehths of August,
September and October 1966, for the purpose‘of\ascertaiﬁiﬁg_all
undercharges and underpayments to~subhae1ers for the traneportation
for which sufficient records are available to.make sueh_Aeeermina—
tion. - | |

3. Within forty days after the effective date of‘thie oxder,
respondent shall complete the examination of its records tequired
by paragraph 2 of this order and shall file‘with3the Cbmmission.a
report setting forth all undercharges and underpayments-foun@?
pursuant to said examimation and shall include tﬁerewith)a segtement
indicating the volume of tramsportation for which sufficient infor-
mation was not available to determine whether undercharges,or undexr-

payments to subhaulers exist and the reasons therefor.

-]_2-
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4 Respondent shall teke' such acﬁien',, including legal acti.on,"
as may be necessary to collect the amounts of undert:harges foumd
herein, together with those found after the examinatxon required by
paragraph 2 of this order, and shall notify the Comission in writ-
ing upon consummation of such collection.

5. Respondent shall pay the tmderpayments to subhaulers
found herein, together with those found after the examination
required by paragraph 2 of this order, and shall notify the Commis-
sion in writing when said underpaymencs have been paid in-'full;

6. Respondent sball proceed promptly, diligently and in good
faith to pursue all rea sonable measures to collect the ‘undercharges:
and shall prowptly pay the underpayrents, and in the event Lmder-
charges ordered to be collected by paragraph 4 or underpayments
ordered to be paid by paragraph 5 of tﬁis oxder, or"-anjr part of"
such undexcharges or underpaymenis, remain uncollected or unpaid
sixty days after the effective date of this order, respondent shall
forthwith institute legal proceedings to effec;:-'collectibb. of the
wndercharges and shall file with the cm;ssio:{; on ‘the first
Monday of each month after said sixty days, a report of " the under-
charges remaining to be colie_cted and the underpayments remaining
to be paid, specifying the action taken to collect -such undereherges
and to pay such underpayments and the results r.hereof wtil such
undercharges have been collected in full and such underpaymem:s
have been paid in full or until further order of this Commission.

7. Respoudent shall cease and desist from violat:.ng any
rules established by the Commission and from charging and collecting
compensation for the tranmsportation of property or for any sexvice _

in connection therewith in 2 lesser amount than the minimum rates

- and chbarges prescribed by this Comm:.ssion.

-13%
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The Secretary of the Commission is directed to cause
personal ‘service of this or&er to be made upon respondent. The
effective date of this orxder sball be twenty days afﬁer.the ‘complve-“
tion of such service. | -

Dated at _ san Frarcisen o, Califorunia, this ‘{é“’z
day of APRIL , 1968, C

- commissioners. .

Commissioner Pater E. ¥itchell

Preseat but ot 'participdtiﬁ'g'.f' :
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WILLIAM M. BENNETT, COMMISSIONER, DXSSENTING OPINION

One can only Judge the correctness of mdiﬂ'du{;l decisibné-
as here by noting all decisions of like nature 1n _the'vﬁ"anspomtion
f1eld and the disparate treatment gccbraéd. Otner cgées‘beforu us
teday were not signed out for a 've.riéty df_reasor.s. e woulc’. no:i |
oppose a punitive fine simply beéaqsé_ this respondent 1s Yoing
accorded different treatment and p.ot ' equ;a.l trea.tu‘:ent".‘ -

'A‘l"l‘ ' - = "~ o
Commissioner -

Dated: San Francisco, California
April 16, 1568




