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ORIGINAL

BEFORE TEE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Decision No.__ ‘74005 |

CITY OF SAN CARLOS, a Municipal .
corporation,
Complain.ant,

V8. ’ | L Case No-. 8697 -
(Filed October 10, 1967)f

SOUTEERN" PACIFIC COMPANY a
corporation,
Defendan:.

Investigation on the Commission's

own motion into the Rates, Charges,

Rules, Operations, Practices, .
Contracts, Leases, Sexrvice and

Facilities of all the vehicular Ca.se No. 3700
parking areas adjacent to railroad (‘E‘:I.led Octo'ber ..0 1967)
stations between San Framcisco and

San Jose, Califormia, owned or

controlled by SOUTEERN PACIFIC COMPANY. 3

ORDER DENYING MOTION ON AFFIDAVIT OF PREJUDICE

It appearing that Southern Pacific Company on November 22,
1967 filed a motion in the above-numbered procéediﬁgs. based uponan
affidavit of prejudice (Séction 170.6 C.C.P.) secking the dis- |
gualification of Commissiomer William Bemmett, anc.‘l o |

It appearing that the Commission has determined that
Section 170.6 C.C.P, has no appl:[cab:’.lity to :tts proceeding che.reforc .

IT IS ORDERED that the Affidavit of Pregud:.ce f:f.led here:.n

on November 22, 1967 is of no foree and effect and the motion based
thereon is denied. |
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The effective date of this ordér shall be twent'y days

after the date hereof.
Dated at ___ i Francise » California, this [,ﬂz’ ‘
day of APRIL ,-1968. ' |




WILLIAM M, RENNETT, COMMISSIONER, DISSENTING OPINION

'This case had its genesis.in proceedings befbre' this

Commission concerned with establishing a reasonable. fee a.-pplic’eble
to Peninsula parld.ng lots owned and operated by the Southem Pa.ciﬁc
Company. On November 6, 1967, cozmsel :t‘or Southern Paciﬁc in public
hea.ring before this Commission :Ln Case 8697 was candid in stating
on the record that the Southern Pacific Company would not- comply
with a restraining order prev:!.ously issued by this COmmiséion on
October 10, 1967, and signed by Commissioners Mitchell, Gatov. a.nd
Symors. Southern Pacific took the position at tha.t time and even
during the proceedings herein that the restralning order of the
Comrission was Invalid. Even repeated refusals by the Supreme Court
of the State of California to mullify such onder was disvegarded by
the Southern Pacific. - ‘h |

The refusal of the Southern Pacific Company was so
notorious that undoubtedly this explains the fallure of that company
' to present any testimony whatsoever by way of & defense to the
proceedings initia.ted or by way of mitigation for its contemptuous

action. Southern Pacmc conducted itself with an air of certa:mty

almost as though it had suddenly become immune to the Jurisdction
and process of this Commission. |

But for the candor of Soutbern Pacific counsel in freely
admitting to violation of the Commission's orders, this matter would
not have come tO thé Commlssion. It 1s most curious, perplexing -
and beyond éxplana.tiori that neither the staff of this Commission,
the Director of Transportation nor the Chief Counsel brought to our
attention the disregard by Southern Pac:r.ﬁ.c of a Comission' “brd_'er.'
Only the frankness of Southern Pacific counsel 4m the public "
proceedings apprised us that g lawful order of the 00m133i9;1 was
belrng diszeyed. This 12 hardly in keepling with the concept of a.
vigorous, independent staff acting in the public :!‘.ntérést. And 1t
13 so unlike staff action of recent years when 1t did exhibit |
initiative, independence and simply performed, sté.tuﬁdry duty. We
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can well ask why staff persomnel knowing of Southern Pacific's |
dlsregard for a Commission order chose €O remain sllent. I thmk it
correct to state that but for the J.ni‘omation supplied by Southem
Pacific counsel as to the rallroad's disregard for a lawful order

that there never would have been knowledge of contempt let alome’
proceedings to impose punishment for contenpt. ‘ _
That the Southern Pacific Company considers itself beyond

the reach of this Commission and the Supreme Court of this state is
plain. It makes 1ts own determination as to that which Is binding
upon it and obeys or discbeys accordirgly. |

The interests of its commuters, the authority of this
Commission, the public service obligations of this cerpera.tion, 21l
are seemingly of little or no concern lto the management of Scathem
Pacific Company. This corporation should. real.tze as should all
“other California public utilitles that if regulation is to be ignored,
if a permissive regulatory cl:.ma.te 1s to inhibit the' v:tgor of this
Commission, then the public will not he served or protected by this
Commission, and the ralson dfetre for its belng will be gone. And
when the «p\.blic realization becomes widespread and 1f tbe historicel
process repeats itself then the only answer toward control of a
public service corporation ag here lies in public ownersm.p. _ And
shortsighted management enrapwred with prof:!.t and 1nd1£ferent to
public need can only hasten that day. _ |

The convenfent story of the President of Southern Pacific
that he belleved cownsel’s advice that the restraining order was not
valid discloses a woeful madequacy izpon. the part of S.mthern Pacific
counsel and Southern Pacific management. Obviously this was the’
testimony that kad to be given. Merely giving 1t does not make :I.t
creddble. Southern Pacific was here testing the Commission and
almost got away with 1t. The difficulty was however that the
contempt was so open and flagrant that it could not dbe sdisrega.rded.
The distressing thing here is the specta.cle of mana.gement tota.lly

‘ca.llous toward publ:!.c responsibilities and Mferem to the
obligations of law.
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Some comments are in order. The order of ny brethren ruling
upon my qua.lifications is irrelevant, unnecessary and beyond their
power. As a Commissioner I take my authority from the constitution--— -
not from my colleagues. Further, I had thought that the Calii'omia
Supreme Court had clearly determined this matter when they. denfed
the efforts of the Southerr. Pacific Company to disqualiﬁf me from-
the case. | o

Concerning the parking lot deelsion the majority'geﬁ:barks -
upen a most curious discussion concerning the tax 1iability of
California railroads. The record 1s quite clear that Southern
Pacific has a tax expense assooia.‘ced.v with each parking ‘J.ot "lwhich
is the subject of today's order. EHeretofore the Commissioﬁ has
always recognized that a public utility whether it be a railroad '
corporation or other 1s entitled in the ra.te i‘i:d.ng process to
compensation for taxes paid. And further in the. pa.rking ...o'c decision
in this Commission dated June 20, 1967, Decision No. 72615 the majarity
whica 1s now reversing itself found speeifically that SP is entitl'ed
to recoup taxes, assessments, improvements and meintenence of
parking lots. Not only is the Commission disregarding its ‘recently
enunciated parking lot order but 1t is diaregarding'all _of the
regulatory concepto, which heretofore have been con}eidered well
established, as part of the rate f{ixing process of this Commlssion.
We are prompted to wonder why. Today's oxder insofer as it relates
to the parking lots merely sets aside the decision‘ of an impartié.l
examiner who heard the frech testimony and who Judged the
cred.ibility of witnesses and the majority arbitrarily : rewrites' the
decision. In seeking to reach some un.formula.ted_ goal or obJectiire
the majority of necessity does violence toloas"c regula.toryﬁ
principles and law. Does the maJority a.ctually hold by this
decision that there is question as to whether taxes are an operating
expense in a rate proceeding? So fa.r as the stai‘f poem:ion s
concerned there 1s no evidence whatsoever i‘rom the staff rebutting
in any wise the hard fact that Southern ‘Pacific has a tax Jiability
upon each pariing lot. | o
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Turning to the contempt proceeding the Commission has mixed

two cases terribly. There isynothing‘whstsoever e&en b&'empleyment_l
of the single word "pefund"-~about refunds in the contempt case.
' The opinion in the contempt case which 1s Judicial in,natunais
supposed to be based upon the order to show cause, the sllegations
of contempt assoclated therewith and only the evidence pertaining
to these matters adduced at public hearing There is nothing In -
the conxempt proceedings about refunds and*therefbre-it is impreper
for the Commission to be mixing parking charges, refunds, and‘a‘
punitive fine in one composite order. The staff hasksdvised us
that the eontempt order is erroneous in presenting;fer the first
time and 1s-the ultimate majority decisionfdiscussion of rersnds.
There 13, however, a sly .benefit to the Southerﬁf?acific
by the intrusion of the irrelevamcy of refunds. Southern Pacific
well knows that refunds are nctpart of a contempt osder; 'Asd all
today's mafority order does 1s to defer and to place in dowdt a
specific fine of $22,000. Southern Pacific is reqpired to set up
some type of plan detailing the manner in which it shall refund
parking charges. And the logical question arises at this point
whether or not Southern Pacific is to base 2 refusd‘planwﬁpdn
Examiner Daly's original decision which:provides‘ror‘a”35:cent‘
daily parking charge or whether the refund plan is to be based-upbn
the majority’s temtative da1ly charge of 25 cents. - Standing plain
in all of this is the fact that the 25 cent dally charge of the
najority is not final 1n that the majority parking lot deeision sets
the matter down for further testimonj'to_decide the’taxzissue and
upon resolution of that 1ssue conceivsbly the-parking lot chsrge‘will,
unless we abandon all past regulzatory precedent revert to the
35 cens charge which includes taxes as proposed by the exam_ner hereln
oxriginally.
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There 1s nothing 1n the majority ordexr which covers the
period of refunds by way of termination and all today's majority
ordexs do 1s to defer any real decision eiﬁher on parking_;ot chnrges
or by way of imposing a $22,000 fine now roererhaijtﬂé‘nost
flagrant contemptnever visited upon this~body.“anther,_the*
confusion contained in today's contempt,onder whetnerfdéliberate

and calculated by.way of deliberate error to constitute reversal
exrror on an appeal or whether coming from‘iack of'expertisg*in the
regulatory fieldmms the same end result And that endd reswlt is
that nothing 1s beipg done to Southern Paciric. The Cbmmission has
given the Southern Pacific a beautiful error as the basis for
rehearing~=-indeed the majority being plaged upon notice of the

deliberate error were quick to point out‘tnat:Southgrn\Pacnfic could

ask for a rehearing. ‘ _ ‘ ‘

One wonders whether or not the contempt order as‘it?has
been doctored and diluted by the extraneous element of refunds and
as it has been rewritten has in fact given the Southern Paﬁific
due process. My brethren do not seen to realize that conxempt 15
2 Judicial proceeding.and becanse of the penalties 1nvolved rights
are to be serupulously observed. The handling of today's orders |
is unlque. Apparently now parties before us are to betreated to
the copycat decision. And the Commission at least to~its.cred1t
advertises the pure results of an impartial examiner and then
illustrates its absolute'powér by arbitrarily assigning a'decision
$0 an examirer who never heard a line of testimony and to a ;
comlssioner who did not set on even one day'e hearing. Sonthern
Pacific i3 t0 be congratulated. A~fr1end1y Commiss;on can achieve
1ts ends either by an outright bold favor or 1f they be too mueh
for public consumption then it can write a decisionyand.plaCe'in'1t1’
very carefully and deliberately a finding and a procedni'e 'hére
concerning refunds which.constitutes in ny opinion the basis of 2

svecessiul appeal Better then a friend of the court utilities now
are served by friends at the court
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The decisions proposed by Examiner Davly were the ones which

should be signed. In short, Southern Paific should be ordéred o
pay and at once a $22,000 fine. Their con’cémpt‘ wés _z:otoribtis,- |
flagrant, self-serving and 1llustrative of z consistent ﬁbi:.c

be damned attitude. As to the pa.rldn.g lot chax-ges it the Commission
does not know that since 1912 we have allowed taxes as a.n opéra.ting
expense, they are free to wend their way'througi; 'that" concept and -
to arrive Inevitably at the result conta.:r.ned. :Ln the exa.mii:er's‘
original report. Southern Pacific today by the gentle 'treatment

accorded them now has a 1icense to be indifrerent arroga.nt and,

/s/ w:x.m:m M. Bmam

- WIIHMM. BENNLT’“
Commiss:!.oner g

if necessary, contemptuous

Dated: San Francisco Ca.lirornia
April 16, 196 é




