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Decision No. w Bﬂ@ﬂ N Lgh\a‘\' |

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Investigation

into the rates, rules, regulationms,

charges, allowances and practices ,

of 21l common caxxiers, highway Case No. 5437
carriers and city carriers relating -~ Petition No. 112
to the tramsportation of sand, rock (Filed December 17, 1264;
gravel and related items (commodities Amended May 23, 1367 and
for which rates are provided in - March 11, 1968)
Minimum Rate Tariffs Nos. 7 and 17).

E. 0. Blackman, for California Dump Truck Owners
Assocliation, petitioner.

G. Ralph Grago, for Associated Independent Owner
Operators, Inc¢.; Harry G. Phelan, by G. Ralph
Grago, for California Asphalt Pavement Associa-
tion; Richard W. Smith, H., F. Kollmyer and
A. D. Poe, tor California Trucking Association;
Scott J. Wilcott, for Southern Califormia Rock
Products Association; Howard E. Mevers, for
Freight Advisory Semce- Daniel Feins, by
Paul Crost, for Westerm Conference of Teamsters;

D in’?‘e‘igzsmg B B fsoatch king; Edward L. All

an To or Dispatch Truc > Lawar en,
or Heid oot

lebaugh Trucking Company, lac.,
respondents.

John C. Gilman, Coumsel, Robert W. Stich and
Robert E, Walker, for the Commission staff.

OPINION ON MOTION TO DISMISS
FIRST AMENDED PETITION

California Dump Truck Owners Association (CDTOA) filed
Petition No. 112 on December 17, 1964; First Amended ‘Petition No. 112

was £iled on May 23, 1967, and Second Amended Petition No. 112 was

£iled March 11, 1968. | I o
Two days of pu'blic ‘hearing were. held on First Amenaed

Petition No. 112 before Examiner Mallory at I..os Angeles on

December 12 and 13, 1967, at which two witnesses appeared for CDIOA;

The hearing was comntinued to January i6, 19‘\68;‘ At pet:it.:téne:"s‘,
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request the matter was removed from the calendar‘on‘ﬁanuary 10, 1968,

so that petitioner could amend its petition. Thereafter, the Second
Anended Petition was filed. | | |  . | _
California Trucking Association (CTA), on'Mhrchiés, 1968,
filed a motion requesting that First Amended Petition No. 112 be -
dismissed with prejudice and that Second Amended Petition No. 112
be received as a mew petition in Case No. 5437. . -
By a letter dated March 28, 1968, from-its General Manager,
CDTOA opposes the motion of‘CrA. A v, |
In the First Amended Petition CDTOA requested that the
following rules be incorporated in Minimm Rate Tariffs Nos. 7 and
17 governing for-hire dump truck operations in California:

"A. 'Unless otherwise specifically provided in this
tariff, any contract or agrecment, written or
oral, entered into between a carrier and a
consignee, consignor or shipper whereby anything
of value passes from the carrier to the said
cousignee, consignor or shipper (or to am agent
or employee of the consignee, consignor or .
shipper) in connection with any transaction of
carriage involving said carrier and said
consignee, consignor or shipper, is herxeby
declared to be presumptively a rebate, and the
burden rests upon the.carrier to prove by a
preponderance of evidence that said contract ox
agreement does not provide for such a rebate.
This rule is not to be construed as approving
or authorizing any contract or agreement between
a carrier and a comsignor, consignee or shipper
except as provided for in saild tariff of which
this rule is a part.’ ‘

"B. 'Any contract or agreement, writtem or oral,
entered into between carriers, or a carrier and
a motor tramsportation broker, whereby the
carrier operating a power vehicle or vehicles
uses said power vehicle or vehicles to pull dump
truck traller and/or semi-trailer equipment
which is the subject of said contract or agree-
ment, shall provide that the compensation to be
charged and collected by the power equipment .
operator from the carrier or motor transpogtqtion
broker shall be not less than 707 of the minimum
rates applicable to the operation of such units
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of dump truck equipment, and shall further
provide that maintenance of such trailing
equipnent shall be at the expense of the
trailing equipment owner. (See Note 1)

Note 1: Any allowance authorized an overlying
carrier and otherwise agpplicable under this
tariff shall not reduce the rate established
by this xule,''™

In Second Amended\Petition No. 112, CDTOAfseeks‘the‘ -

establishment of the following rule in MRT 7 and MRT 17:

"TRUCKS OR TRACTORS PULLING‘DUMP'TRUCK‘fRAILING“EQUIPMENT.

"Whenever a carrier operating a powered vehicle pulls a

dump truck trailer and/or semi-trailer equipment owned or
countrolled by another carrier, a motor transportation
broker or a shipper, 75% of the rate otherwise applicable-
under this tarlff shall be assessed and collected.

"Maintenance or other such expense comnected wmth.opera-

tion of the dump truck trailing equipment shall not
reduce the rate established in this item." _

In support of its motion CTA states that the relief sought
in the Second Amended Petition is different from that sought in the
First Amended Petition on'which.hearings have~been held and evidence
adduced. CTA argues that the First Amended Petition sought to
(1) impose restrictions upon contracts between shippers and carriers
and (2) establish a maximum rental on trailing equipment based onr &
pexcent of revenue; while Second Amended Petition seeks to establish'
a fixed minimum rate for tractors and drivers. CTA asserts that
petitioner, by filing the Second Amended ?etition, has sbandoned the
relief sought in the First Amended Petitionm. CTA argues that
evidence was adduced by one witness who had been excused; and that
the testimony of this witness has no probative value when‘releted to
the relief requested in the Second Amended Petition. [CrAiasserts
that evidence and testimony so far received is placed in"e'_
questionable status; parties to the proceeding are nottfairly |
apprised whether such evidence will be consldered by the Commission

in the final disposition of the proceeding.




C. 5437 (Pet.. 112) ds *

In reply, CDTOA asserts that CTA's motien is‘premised on
nisunderstanding or error. CDTOA's reply states.aa‘follows:‘
"Attention is called to Para. 5B of First Amended Petition No.

112 where a rule is proposed by which a‘rate'of‘70 percentdof‘the
applicable minimum rates for the unit of dump truck equ:.pment west

be charged and collected by the separately owned power unit Second
Arended Petition No. 112 proposes d oinimum rate of 75 percent in~-
stead of 70 pexcent. It deletes Note 1, coﬁ:ained.in FirétaAmended
Petition No. 112 which would have abrogated ‘the 95 pe cent rule and |
it also deletes the proposal in First Amended Petition No. 112“wh1ch
referred to shippers, and\wouldvclearly'make-the‘propesed‘75 percent
winimum rate applicable to power units pulling dump truek‘trailing
equipment owned by shippers. Second Amended Petition No. 112 was in
fact for the purpose of clarifying this point... Because of the Notel .
deletion, the morey effect of Second Amended Petition 112 is in act
substantlally the same as the proposal in First Amended Petitlon
112." |

The Commission has comsidered the pleadingéinled in this
proceeding and the evidence adduced in connecetion with First Amended
Petition No. 112, and finds as follows:

1. The relfef sought in First Amended Petition No. 112 (as

described in Paragraph A above) relating to contracts or agreements
between carriers and shippers, is abandoned in Second Amended
Petition No. 112. No evidence was adduced with resPec: to this
proposal. |

2. The relief sought in First Amended Petition’Ne; 112 (as
deseribed in paragraph B above) related tovcharges to be-asseésed
£ 2 unit of power equipment with driver: CDTOA did not seek to
establish a fixed trailer rental charge, as alleged in the motzon

filed by CTA. The relief sought in Second Amended Petitlon No._llz
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is not inconsistent with the relief gought mgg,ggr‘;ph B 6-5 pﬁst
Amended Petition No. 112. o )
3. The evidence adduced by CDTOA in First Amended Petitien
No. 112 with respect to costs of operating' dump truck equipment
related to costs of operat::l.ng trailing equipment, not power units.
Based upon the foregoing, the Commission concludes as
follows:
1. The motion of CTA co. dismiss First Amended Petition
No. 112 and to redocket Second Amended Petit:i’.on No. 112 as a new
petition in Case No. 5437 should be den:.ed
2. The evidence adduced In First Amended Petirion No. 112
with respect to operational costs for dmp truck trailiﬁg equipmeut
has no probative value to esta.blish a cost basis for. the operations

of a dump truck power unit of equipment.

IT IS ORDERED that the motion of California Trucking
Association filed on March 25, 1968 in the instamt phase of
Case No. 5437 is denied. o

The effective date of this order shall be the ‘date

hereof. | o _u(:

Dated at San Francisco , Califormia, this . 30 “
day of APRIL: 4 , 196 | |

Comiss:loner‘.willm Symons, J':'-, , being
accossarily abaent, 444 nmot partlcipate
in tho disposition of this proceeding.: .




