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o=
2
[ vow so

Investigation on the Commission's )

own motion Into the rates, ) ,
operations and practices of ZEBRA ) Case No. 8733 -
TRUCKING, a corporation. % ' , :

Edwin R. Baltimore and B. M. Ellis, for respondent.

Marshall A. Staunton, of Johmson and Stantonm, .
Tor William ¥, Rus, Inc., interested party.

Elmer Sjostrom, Coumnsel, and J. B. Hannigan,
for the Commission staff.

OPINION

By its order dated December 12, 1967, the Commission
instituted an investigation Into theloperations, rates and pfactices
of Zebra Trucking, a corporation, hereinafter referred to as Zebra.

A public hearing was held béfofg Ex_aminér"'Ffaser on
January 9 and 15, 1968, at San Francisco and the matter was sub-
witted. | |

Respondent presently holds permits and opétates‘ésja‘
radial highwai common carrier, highway contract carriex and city
carrier. It operates out of a single terminzl in Concord,
California, with three employees and no equipment. Its gross
revenue for the four quarters ending with the'thifd quartef of 1967
was $631,302. Copies of the appropriate tariff and éistanég tables-
were served upon respondént. | (1 |

A representative of the Commission's Field.Section-visited‘
the respondent’s place of business on N0veﬁber‘14:through i8, 21, 22
and December 12 and 13, 1966; 900 freight bills we;{é' reviewed

concerning all transportation performed by respondent from
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September 12,‘ 1966 to Octobef 26, 1966. Hundreds of documents were
withdrawn and photocopied. Said photocopies were éu‘bmitted to the‘
Rate Analysis Unit of the Commission's Transportation Division.
Based upon the data taken from said photocopies, 2 rate. sﬁﬁdy"was
prepared and fntroduced in evidence as Exbibit 3. Safd exhibit
reflects purported undercharges in the amount of $9, 315. 53*and an
alleged failure to pay subhaulers (Parts 2, 9 17 of Exhib:’.t 3) :.n '
the sum of $884.44. | ' ' |
The staff representative who exam:.ned the respondent's
records testified as follows: Item 300 of Minimum Rate ‘I‘é.riff No. 7
requires that dump truck shipments be rated on. an hourly basis, and
that "in determining chargeable time, the overall time shall be:
From time reporting for work to start of last trip plus double the
rumning time of last trip plus unloading time of last loa s
respondent's records indicated that charges were assessed én a
contr#ctual basis at 28-1/4 cents a ﬁon (Attachment C, Exh‘f.bit 1‘):
this was confirmed by several of respondenf_'s employeé’s’; | resp0ndént |
cofporation is a cooperative coﬁsisting of 18 to 20“ member.fs7'Who‘ ‘hold
stock and drive their individwally owned trucks: ﬁhree of_ tho'séi who-
hauled were not listed on the membership roster and are therefore
listed as subhaulers (Parts 2, 9, 17 of E:chibiﬁ} 3«)«; the rec"ord's‘
reveal that these undexlying c;arriers were not paid‘ 95% of “tAll'zeV
minimm rate charged as required by Item 9 of Mn.nimum Rate 'I‘ariff
No. 7; the freight bills prepared by respondent do not provide all
of the information required by Item 93.1 of M:f.nimum Rate ‘ra:n.ff
No. 7; some have only the date, job title and total tons hauled-‘for'
the day (Sectionm 1, Exhibit 1); others added only the ra.té per ton
or the weight of individual loads; items such as éapacity of truck,

carrier's name, origin, commodity, time reported- for wo;;k;f t.{m_e to
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load or unload, hourly rate, job si‘ce\,‘ time In transit Vwé.ré not
£illed in; it was therefore impossible to determinme what rate

to charge by looking at the freight bills as they do not have
sufficient information; the records further reveal that the
tonnage was converted to spurious hours - worked by the
wnauthorized formuls of dividing the total ton revemue hauled
every day by the hourly rate (Attachment C, Exhibit 13 ‘this

job was the first one performed by Zebra which received its
permit in Jume, 1966; the witness was advised that a Mr. Burbank
had negotiated the comtract with William P. Rus, Imc., hereinafter
called Rus, a Califormia corporation, in the business of géneral-
contracting, for 28-1/4 cents a ton and had represénted Zebra
{n handling the job. |

The witness further testified that it was n‘eceséaxfy,

to determine the number of hours each truck was employed in each
working day as a basis for the rate to be charged; that he

obtained this information from the weight tags on each shipment

by driving the distances involved bimself and from informatidn
provided by the respondent's officers and drivers. The ‘w‘itn_ess |

noted that the columns on each part in Exhibit 3 hcadec? "3:!.11ed'f‘

show the fictitious figure given as the charge assessed by

respondent; these amounts were obtained by comverting the /
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tonnage hauled each day to hours and multiplying by the hourly rate. /
This resulted In what was identified as the rate bflled for the

transportation perfomed by the trxuck on the day selected. He

testified these rates were fictitious because respondent | actually
billed at 28-1/4 cents per ton om the total tompage hauled during
the period covered by the staff imvestigation. The witmess “stated
that respondent's records were incomplete and it was nécessaxy to

obtain the information needed from the best available sbuxce.'
The respondent’s witness testiffed as follows: Zebra

staxrted operations in June of 1966; it completed two small jobs

and in August of 1966 submitted the lowest bid and was hired on
the Grove-Shafter Freeway project; the hauling on the frecway
resulted in the ﬁndercharges alleged herein; ﬁhe freéway job was
obtained for Zebra by a man named Burbank, who was hired on a
salary plus commission, as an expert on transportation rétes,
bauling and regulation; Burbank advised the witmess that the

rate i:o be charged was lawful and well above the prescribed
minimum; a2lso that the men who was to load the trucks and B

spread the dirt after it was dumped had nmew equipment and

was experienced; Burbank further advise& that the scale’ man

(who weighed the trucks) would be paid by the State; ‘hauling
started during September (1966) and trucks were continually
delayed (for hours waiting to load) due to breakdowns :&1 the
loader's equipment; his machines were very old--no épare pé:::ts were
available~--and mechanics preferred to repair more modern equipment; |

these delays were not the fault of either the t:ruclcei:" or -the sub-
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contractor (R‘us) and {t would have been unfair to charge for every
hour the trucks were on the job, although staff testimony indicates
the tariff requires that it be done; the man who contracted to load
the trucks was also responsible for spreading and compacting the
earth after it was dumped; this job was not accomplished ‘correctly
either, and two trucks overturned due to faults in the. roadway;
Zebra estimated a daily three-hour delay due to the loading and
compacting difficulties; shortly after the job was started Zebra
was advised to pay the scale man; Zebra was required to continue
Paying him although Burbank had originally repreaented that another
party would be responsible' Burbank was discharged by Ze'bra after
about three months of employment when it became obvious tb.at the
loader he selected could not do the job and that Zebra- could not
transport the required tonnage as a result thereof : condftions
inproved for everyone when a new loader was obtained :Ln December-
Zebra hired Burbank as a rate expert to ensure proper observance of
all tariff regulations; he charged by the ton hauled-which was in
accord with the guarantee provided by Zebra that ‘at-‘ least aa agreed
upon minimm toonage would be hauled every day, Zebra relied on
Burbank and was never informed of the erroneous rates until tbe
present action was filed, He further testified that the: men ‘
mentioned in Parts 2, 9 and 17 of Exhibit 3 were members o£
respondent corporation at the time ~1:hey performed this hauling.
They then resigned and a later membership 1ist turned over t01 the
. staff investigator did not include their nawes.

A representative of the shipper testified. He stated he
was the president of Rus. He testified & man named Bywater came to
his office in early September, 1966, and suggested that Rus and
Bywater combine in a joint venture under a contract | to‘load'-*-_th'e
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trucks and compact the roadbed onm the Grove-Shafter Freeway”Pr'oject‘.‘

The witness testified that Bywater had been unsble to obtain the
required bond to participate in the freeway project and was anxious
to combine with Rus because the latter qualified for the necessary
bond. He furtber testified that Bywater had been working with
Burbank of Zebra Trucking to land the contract with the laf:ter -
doing the hauling. When it became evident that Zebra d‘:{.d' not
qualify for a bond either, Bywater renegot:l.at“edf' with the'wii:ness and
Rus was to furnish the bond for Zebra and Bywater in return foi- a
fee of 5 cents a ton on everytbing hauled by Zebra. Ee | stated Rus
was not Involved on the job other than to provide a bond for
Bywater and Zebra. He testified the equipment provided by BWater
was Inadequate and kept breaking down: this slowed' the hauling
process and the job fell way behind schedule. He stated that‘ the
principal contractor finally replaced Bywater in December, 1° 66,
and the job speeded up to conforn to the contracts. The ”w'itness
stated that both Zebra and Bywater assured Rus that all rates and
regulations were being properly observed and it was Impossible
under the circumstances for Rus to regulate what was "being‘ charged.
Ms had dealt with Burbank for eight years and he seemed to be a
reliable man. The witness testiffed that Atkinson was the principal
contractor who paid Rus and Rus paid Zebra, If it were not “fo‘r the
bond requirement Atkinson would probably have been dealing_ directly
with Zebra. He further stated that the regulations promulgated by
the Department of Public Works of the 'Staﬁe of Californ:l‘.a require
hauling on a freeway to be on the bas:!.s of tons hauled 'rb.is :I’.s
traditional and errors are eertain when another State agency

requires the jobs to be rated on a time basis.
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Staff counsel recommended a punitive fine of’$500'in
addition to the amount of the undercharges. Counsel for the
respondent made a motion to dismiss the investigation proceeding on
the basis of prejudice and lack of equal proteccion of the law.
Counsel stated that the Department of Public Works fnsisted that
all contracts and havling be on a tomnage basis while the Public
Utilities Commission regulated hauling on a time-on-the-job basis.
The two systems axe opposed, requiring two secs.of records and - |
working a serlous prejudice on those who haul for freeway projects.
Counsel” for Rus emphasized that Rus was involved'soie1y to‘qua1ify‘
Zebra for a bond and did not perform any other function. He noted
that Zebra would have contracted directly witth:kinsoh“hadfthere
been no-bond requirement. S B -

Discussion

Carriers are responsible for obsexrvance of the minimum

rate regulations and for the authenticity of the rates they assess
and collect. Ignorance, adversity, error, imadvertenmce, orkreiianée'
6n another do not excuse the application of‘thelﬁasic ruie;  A
contrary decision would be an authorization for anyone‘wit§-a good
excuse to violate the law. The respondent will therefore Be ordered
to collect the undercharges that have océurred- |

The motion to dismiss the proceeding will be denied. The
srivilege of operating a business is accompanied By a responsibility
to observe the rules of the varied regulatory agencies concerned
with the business. The record does not justify the‘i:posiﬁioﬁ;of ‘
2 punitive fine, L | B /
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Rus and Atkinson were the principal parties on the hauln.ng
contract with the former acting as a guarantor - under bond - that
the hauling would be accomplished on schedule. Rus was reimbursed -
for this service out of the proceeds and paid Zebra out of the funds
received from Atkinson. Rus cannot avoid responsibility now by .

claiming that it did no worlc on the freeway project
Findings and Conclusions

1. Res.pondent prcsently operates pursuant to radlal highway
¢ommon carrier, highway contract carrier and city caxrier perm:.ts.

2. Respondent was served with the appropriate tariffs and
distance tables, : '

3. Respondent charged less than the 1awfu11y prescribed
ninimum rate in the instances as set forth in Exhibit_3, resultii:zg'
in undercharges in the amount of $9,315. 53.

4. The tramsportation identified in Parts 2 9 s:xd 17 of
Exhibit 3 was performed by member operators and not subhauiers.

5. All of the freight bills prepared by the respoi;dent to /
deseribe tramsportation perfci:med during the period of investigation
lacked most of the information requized by Item '93.1 of Mim.mum '

" Rate Tariff No. 7. |

Based upon the foregoing findings of fact, the Commission
concludes that respondent violated Sections 3667 and 3737 of the |
Public Utilities Code and should pay a fine prrsuant to Section 3800
of the Public Utilities Code in the amount of $9 ,,315’.53'.‘

The Commission expects that respocdeﬁt wil'.l. proceed
promptly, diligently and in good faith to pursue all reasonable
measures to collect the undercharges. The staff of the Commission
will make a subsequent ficld investigation into th'e measures taken

by respondent and the results thereo£ . If there is reason to
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believe that either respondent or its attorney has not been diligent,
or has not taken all reasonsble measures to collect aIl‘undercharges,\
ox has not acted in good faith, the Commission'Will reopen this
Proceeding for the purpose of formally inquixlng into the circum-

stances and for the purpose of determining whether further sanctions
should be imposed.

IT IS ORDERED that: | . |
1. Respondent shall pay a fine of $9,315.53 to this Commis-

sion on or before the fortieth day after the effective date Othhisi
order. ” |

2. Respondent shall take such action, including legal‘ection,

as may be necessary to collect the amounts of unde;charges set forth
herein, and shall notify the Commission in;writing'upon&;he’
cousummation of such collections, | | N ’
3. Respondent shall proceed promptly, diligenély‘an@-in good"
faith to pursue all reasonable measures to collec:'the undercharges;
and in the event undercharges oxdered to be'coliecte&*by pafagraph 2
of this order, or amy part of such undercharges, femai;‘upcolxected
sixty days after the effective date of this order, respondent shall
file with the Commission, on the first Monday of eaehfmenth‘after |
the end of said sixty days, a report of the undercharges remaining
to be collected, specifying the action taken to collect such
undexrcharges and the result of such action, until such‘updereherges
have been collected in full or until fu:ther'order‘ofe:he"QoﬁﬁiS—
sion. . o R
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4. Respondent shall cease and desist from charging.' and
collecting compensation for the transportation o£ property or for
any service in connection therewith in a lesser amount than the
winimum rates and charges prescribed by this Coumission.

The Secretary of the Commission is directed to-‘causé .
personal service of this order to be n;ade upon feSpondent. The

effective date of this order shall be twenty days after | the comple-
tion of such service. | o

Dated at San Franctew » California, this
7% day of MAY ¢ —— | 1968 |




