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BEFORE THE PUBLIC UTILITIES COMMISSION OF !HE STATE OF CALIFORNIA 

MOB-ILE RADIO SYSIEM OF SAN JOSE" ) 
INC... a Radiot:e-lepbone Utility. ~ 

Complainant.. ~ 

vs.. 

JACK VOGEl.MAN, Licensee> aDd 
ROBERX PODESTA,. Operator, of 
Station·KIZ'549, 

Defendants., 

) 

~ 
) 

~ 
) 
) 
) 

case ,NO'~ 8564 , 
(Filed November' 1&" 1966) .'. , 

--------..(~ 
) 

Application 0: ·JAC!.. VOGEl.MAN~ ) Applicat1on···No-. 49066 
(Filed< January. 3,'1967) M.D •• fo: Cert1f:lea~e of Public ) 

CODvenience <::Od. Nec:essi ty .. ) 

----------------------------~) 

Proceeeings 

Bruce R. Geernaert, fo:' complainant io 
case ~o. ~564; for protestant in 
Application No. 49066. 

Noel Dyer and Dudley Zi:lke, for applicant 
in Application No. 49066; for defendant 
in Case No. 8564. 

Joseph A. Sud.ley,. for Central Exchange 
Mobile Radio; Dot!ald R. Cook, for Cook's 
Telepbone A:nswerl.Dg. & J:<adIo,. Ine .. , and' 
Fresno Mobile RadiO, Inc.; Lester W. 
S~illane, for Allied Telephone Companies 
Associat1oD; Homer N. HarriS, for 
Induserial Communications Syst~, Inc.; 
Leland D. S:e~henson, for County of 
San~ cIs::a; l,-:..J.l;;.ps 'Wy;;:.:;n) for Salinas 
Valley Radio Ieleptlone Co.; interested 
pa:t1es. 

John D. Quinl~, for the Commission staff ~ 

Of-INION ..-,-.-.-------

The co:?laint ,cbarsesthat c!efenda:lts ,~~e op-e:-a.ti;ng a 

r~diotele?ho~e utility and rende:;.:lg end offe:~3to r~der radio­

~e;';ephOI:eutility services witbout a?p:opriate m:tboriz::.tion froe. , 
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this Commission. It seclts an order requiring. defend8nts to cease 

and desist therefrom. 

Defendants aver that the radio stations which are the 

~bject of the above complaint are operated under the Special 

Etne=gencyRadio Se:vice Rules (part 89) of the Federal Communications 
• • ' • I 

CommiSSion pursuant to a nonprofit.. cost';'$har~g cooperative arrange­

ment tc> provide lleeded· cOtr.mlUtliea.t1ons solely to- physicians who. are 

m~rs of the Santa Clara COUDty Medical Soeiety~ Defendants· furtber 

aver that at no time did they bave ::my intention to dedicate .my of' 

the properey or fae1!ities of said stations to the public; ,and that, 

no member of the public bas a rigbt tc) demand communication service 

through said statio'Q:s. However, in the event the CommiSSion deter~ 

mines ehat a certificate of public convenie1lce and IlecessitY'under 

the prOvisions of Section 1001 of the Public Utilities Code:' is 

required, defe:1dant Jack:vogelman, M.D'., bas applied' fora ~ertif:r.cate­
of public convenience and necessity in Application No. 4906&. 

Public hearing was beld before Examiner Gillanders on 

June 1 aDd August 7 ~ 1967 ~ at Satl· .Jose", 

At the original hearing. complainant· and defelldants presetlted· 

a tentative 'aletcOrandum of understallding regarding an- attempt to work 

out an arrangement whereby tbe doctors now receiving tone plus vO'ice 

paging service from defendants would receive tbe same service from 

coml>laillant. The bearing was adjourned at the request of tbeparti.es 

until August 7 ~ 1957 in order to afford ample time fO'r negotiatiO'ns. 

At the further bearing held: 0'1'1, August 7 cO'mplainant ~d 

defendants presented an agreement (Exhibit 1) whicb they p,latlXled to'· 

censutm:l:l4te on February l~ 1968.. By its terms, defendants agree to· 

dismissal of Applicati.on NO'. 49066 and to the issuance o.f· an orde-r 

requiring them to cease and desist from· providing se::v!ce' and 
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facilities within the scope of Case No ... 8564. On the cODS\l'Ilmlation 

d8.te title to the radio equipment was to be transfe:r:redfremdefetld­

ants to' complainant a:nd tbe ~ging service now rendered b:rde£enclants 

would hencefortb be provided bycemplainant. 

Applicant Dr. Vogelman presetlted no evidence in support: of 

his application fer a certificate efp\lblic cO:lvenietlce and, necessity.· 

'Ihe proceedings were su1Y.n1tted on September IS, ;196i upon 

receipt of a late-filed exhibit and concurrent clc>sing, memor8Dda~ . 

Issues 

Tbere are tw'o issues befere the Commission, namely:' (1) 

Are defendants Go public utility? :md (2) Should' the Commissien issue 

applicant a certificate of public convenience and necessity!, 

Position of Interestcd:?arties 
and the Commission Staff 

Allied Telepbolle Companies Association (whicb is made up 

of the majority of authorized radiotelephone utilities in Cal:tfornia) 

states that: 

"1. While Allied has nO' interest in,. or concern" wi tb, 
the business a--rangeme1lts entered intO' by the 
complainant and' defendant:s in this ca.se (Exhibit 
No.1), it is vitally 1n~erested in the subject 
matter of the complaint and in seeing an 3".J.tboritative 
decision emerge based on the facts and law invo.lved. 
A lllOre £lagr:mt example of the 'pseudo common carrie:' 
in operation would be ba:d to imagine, and tbe record 
fully establishes the burden oftbe complaint; namely 
that the defendants are presently operating an' 
uncertif1cated radio-telephone utilit:y service in 
violation of Section 1001 of the California Public 
Utilities Code, and" accordingly,. that t:bedefendaxlts. 
muSt be ordered to cease- and desist from such 
unlawful operations. 

"2.. l'b.e record clearly shews that the offering. of 
defendants, its illegalit:y excepted,. is comparab-le 
in all substantial respects to that of certificated 
utilities--tbe same order of frequencies is employed; 
the eotrepreoeur POGesta is the real party in interest; 
cbarges made fo:: the defendants' service aregener.a1ly 
comparable> at: least at this point". to those of the. 
regulated utility; practices. a::e similar; the licensee 
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of KIZ 549 is manifesely oDlynomi't)al~ to satisfy 
Federal Co~icaeions Commission regulations; 
the syseem involved is owned and operated in fact: 
by Podesta.; cuseomers have been agg::res.s.1vely 
sought and~ in fact" it appears that defendants, 
with t:beir unregulated utility service, have more 
pagi:og customers than the lawful utility. '!'be 
fact that dOCU1nents have beetl signed purporting. 
to show tbat the service is being rendered on a 
non-profit, cost-sbari~g basis is of no s1gn1fic~ce, 
but is obviously only designed eo comply witb tbe 
naivete of the rules of the Federal Communications 
Commission. '!bel:'e is nothing to show· that tbe 
so-called licensee of the system bas actually bad 
any real or substant:ial respons1biliey for it. 

"3. So fa::- as the sccompany1ng application of 
Jack Vogelman for a Certificate of CODvenience 
and Nec:essit:y is concerned, if reliance had been 
co'Oti'Dued OD this alteroaeive, the 'Deed aDd other 
criteria of the William K. Harper Case, Decision 
No. 63147 and foIloWing eases, would have bad to 
be met. which they were not. Moreover) since 
the rules of ehe Federal Communications CommiSSion, 
particularly Section 89.7. specifically preclude 
the use of the privately licensed frequencies for 
the renditio~ of a communications eommon carrier 
serviee~ even if a pseudo common carrier sbould 
ma:oage to become certificated in this state, it 
is not clear bow be could tben implement any such 
certification at the Federal Communications 
CommiSSion in view of the barrter to common carrier 
operation on the private radio frequencies. This 
problem is not necessarily involved in the dis­
position propcsed by the complainant and defendants 
because complainaDt testified in the record that 
it can, and is prepa:ed to ~ rencer paging service 
to the CUseomel:'S it is acquiring from defendant 
on complain an t t S con:mon carrier frequencies:. 

"4.. Clearly ~ the requirements of California la.w 
cannot be avoided by the form adopted or the 
frequencies employed. Reference to non-profit 
cost-sharing arrangements C8mlot avoid the effects 
of tbe Code. ArJ activity may bring itself under 
regulation by boldi'Dg itself out to serve a sub­
stantial part of the public, as done here to the 
doctors, or a dedication to public use of its 
telephone facilities. P=ivate racliotelepbone is 
none the less telepbone service.ll Such effeces 
CatlXlOt be circumvented by contentiotls that: one 
is. doing something else. It is the fact of 
dedication, and that substantial numbers of people 

I . 

Commercial Communicat:ionsz Inc. vs. Public Utilities cOmmission,.. 
50 Cil.2a 512. . 
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are involved, thae is controlling. Even if 
a person or comp.:l,:oy disclaim dedication to, 
public use~ if what he is dOing in fact, 
constitutes a utility serv1ce~ be is subject 
to the Commission's jurisdiction and bound 
by the requirements of Section 1001 of tbe 
Code. I~ tbis case~ Podesta's Physician's 
Excbange is rende~ing a service in all respects 
comp~able to and eompe:itive with that being 
offered in the same area by a c~:tificat~d 
radioeelepbone utility. The vice of such 
operation is that, of course~ t:be UDregulated 
operation can easily undermine aDd destroy, the 
responsible re~lated utility, so that subst~ce 
as well as legalities are involved here.. For 
example, the unregulated utili-cy could, :1t 
will, U1lderCUt on price until be achieved 
dominance, tben do as he wanted. 

uS. The Cotm:ission should specifically decide 
in this case that the service offered by 
defendants, and in fact any similar kind' of 
combination of cooperative or otber device, 
does consti~te rad1otclep~oDe utility service 
witbin the definition of Secdon 234 of the 
Code, thae sucb service tnay rio t be conduceed 
wi thou t a certificate ot>tained under Section 
1001 0'£ ebe Code, and that ebe Commission order 
the defendants to cease and desist from their 
unlawful ~ceivities. Since there bas been no 
showing in support of the apP'lication, itsbould 
be dismissed with, or without, references to 
the agreement." ,-
Salinas Valley Radio Telepbone (Salinas) ~l1.eves "that 

the origiDal issues are now clouded and ebat tbe CommiSSion is being 

surreptitiously led down anoth~ path to make a. decision on' tbe sale 

of assets from. one party to- another party • 'Io us,. it is a 'moot 

question wbe~ber the Commission passes o~ the purchase 'of equipment 

from the defendants, iD this ease, or anyone else. 'I'be issue in the 

instant case has been disproportionately completely removed, fromwbat 

the Cotmnission was origi-nally asked' to' determine, i.e. were tbe 

defendants; operating illegally!" 

According. to Salinas, "complainant bas. offered an agreemene 

with tile defendants, eogetber wieh supporting data~ witb all :[ts 

• ifs t, 'bues' and twbens t. He purpores' to' offer paging. with' voice 
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ae a price·. Compl31nant has no right to as~: the 'Commission to spend 

ies valuable time to app=ove sucb anagreemenetbat extends far 

beyond the scope of this present case. These items in tbe agreement: 

are so slyly asked of the Commission for approval~ go far bey()ndtbe ' 

scope of this bearing and are taillted with an attempt to circumvent 

the Cotmnission f S methods as set up by 1es rules and regulations.. In 

face, complainant is aSking the Cot:md.ssion to approve, if even 

illdiscreetly ~ tariffs atld perhaps a. change in repeator location. u 

Salina::; further believes "that by their own actions 

defendants have admitted their guilt in operating without the 

Commission I s approval under the law of the State of California Slld 

the rules and regulations of the Commission and that tbe Co=n!ss.ion 

should .avail itself of tbis oppo::o-tunity to clesrly affirm thiS! 

illegal operation in its decision, axld to abort itself from'making 

a decision .as to the purchase of equipment~ t:he p~ce paid for the 

equipment atld the date such pu;:chase should become effective." 

The Commission seaff states that "Physicians Zxchange is 

engaged in a public utility service that Camlot be d1stirlguisbed 

from tha.t of a radiotelephone utility in o:fering one-way selective 

paging. service to doc1:ors in 1:he San Jose &rea. Section 1001 0'£ the 

Public Utilities Cod~ requ~res ehat every telepbone corporation shall 

obtafn fxom this Commission a certificate of public conv~ience and 

necessity before beginning. the construction of. facilities, except' 

as that section expressly permits." Tberefore~ it recotmnet'lds that 

the COmmission issue an order directing JackVogelmari and Robert 

Podesta to cease and desist from all fw:tber construction or operation 

of radiotelepbone facilities until the requirements of Section 1001 

of the Public Utilities Code are fulfilled' .. 
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Utili;, Status. 

Defendant Dr. Vogelman is licensed by the Federal 

Co1llmUDicst:1ons Commission under Part 89'" Subpart P, Special Emergency 

Rad~o Service" of the FCC Rules and Regulations to operate 2 two-way 

mobil~ radio units aDd ODe base station on' the frequency 155.295 11Hz 

located approximately 11 miles west of tbe cent:er of, San .Jose, 

California, at an elevation of 2,455· feet. !be bnse st~t:ion utilizes 

a direc~ional antecnawith a maximum effective radiated power of 550 

watts in the di'%'eetion of San' Jo'se. 

Percine7lt sections' of Part 89' of the FCC, Rules and 

Regulations are shown below: 

§89.~ defines. Special E~rgeocy Radio Service as 
"a public safety service of radio cotll'ClUoications 
essential to the alleviation of an e1:lergency '. 
endangering life or property. If 

§89.7 states: "the roadie- facilities authorize<! 
under this part sball not be used to carry program 
material of any kind for use in connection wi tb 
radio broadcasting and sball not be used to render 
a eo~ications common carrier service except for 
stations in tbe Spe-:1al Emergency R.:ldio Service 
while being used to bridge gaps i:1 common carrier 
wire facilities." 

889.13 states: ttArrangemeots T1JfJ.y be made between 
two or mo=e persons for the cooperative use of 
radio station facilities in tbe mobile =aCi~ service 
provided all persons sharing in tbe use of a station 
are eligible to bold licenses to operate the 
p&X'ticular type of station shared. Such cooperative 
.&n'<11'lgements shall be governed by the following: 

(a) Agreements relating to con~rol. (1) A 
group of persons eligible for a license 
in the same public safety radio service 
may sbare the use of a base station or 
a base and ~obile station licensed to 
one oember of the ~oup provided there 
is 00 file witb the Cotm:rd.ssion, and 
maintained with the records of the station:!' 
a c~py of 1:be 3g;t'eemene under which ~.Jeb 
sb.a::ed operatioll shall take place. Such 
agreement sbould provide that the licensee 
of the station sball be ill control of the 
oi>erat:i01l of the station and that all' use 
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of its facilities sball take place only 
under, tbe direc~ion and' supervision of an 
employee of the licensee. (2) Subscribers 
to sucb service m.ay either obtain a separate 
license to' cO'ver the mobile transmitters 
which they use or tbe 'aX)bile eranS'lnitters 
may be included in ~e license of the base 
station from which service is rendered. In 
the latter case the coordinated service 
agreement should specifically eover use of 
such mobile units and indicate that the 
licensee ~ould be in control of such units. 

(b) Con:ribu~ions to operating costs.. Coordi­
nated service may be rendered without cO'st 
to. subscri~s or contributions to ca?it3.1 
~d operating expenses may be accepted by 
the licensee. Such contributions must be 
on a cos:-sbaring basis cd pro-rated on 
an equieable basis ~ns all perGOns whO' 
&::,e p~ties to the cooperative arrangement. 
Records which reflect the cost ef the 
service and its nODprofit~ cost-sbar!ng 
nature shall be mabtained' by the base 
station licensee and held available fer 
inspection by a Commission representative. 

(c) Letter to accompeny application. Eacb 
application for a mobile Stat~OD proposing 
to re~eive coordinated service shall be 
accompanied by a letter f:om the licensee 
of the base scation concerned indicating 
that the prop,osed coordinated service will 
be rende:ed. J 

" 

§89.50l S1:ates: "Special Emergency Radio Service is 
a'."a1lable only to the e:ctent <:':ld for the purposes 
described i:1 succeeding sections of this subpart .. 
The eligibility requirements,. cl.:::.sses of st:~tions 
available to- eacb eligible group~ permissible 
communications in accordance with eligibility" a:ld 
other applicable conditioDs of use are set forth 
as separate sections of. this subpart ... It 

g89.507 scates: 

It (a) Eligibility.. Physicians and ve~erinarians 
are eligible in this service. A3 used 
in 1:his part> the term r phy sic ia.n ' or 
'vecer1narian' shall be construed to mean 
indivi.dual pbysicians or veterinarians or. 
schools of med1cine~ including scb~ls of 
vet~inarJ medicine. 

(b) Eligibility sbowing. The initial application 
from a· physician or veterinarian sball be" 
accom?3.Died by a statem.ent in, sufficient ' 
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detail to ~t: a ready determination 
of the npplicant: 's eligibili-ey. ArJy 
subse~ent application may refer to 
informat~on previously filed if there 
bas been no change in tbe status of the 
appliecmt's eligibility_ In tbe event 
cbanges b.s.ve occurred ~hicb ~ffcet the 
o:ig1nal eligibility state=ents, a new 
sbomng must accompany the application. 

(c) Class and number of stations available. 
Eacb physieian or veterinarian normally 
may be authorized to operate not more 
than one base- station and two mobile-
units. Additional base stations or mobile 
units will be authorized only in exceptiona!. 
circumstances when the ~pplieant ean show 
a specific need tberefor •. 

Cd) Permissible communications. Except for 
test transmissions as permitted by 
§89.l51(e), stations licensed to pbysiciao~ 
or veterinarians may be used o:ly for 
the transtc.is:;ion of messages pertaining 
to the safety of life or property and 
urgent messages relatin~ to the medical 
duties of the licensee. 

Compla1n<m~ Mobile Radio System of Saxl Jose. Inc., a 

radiotelephone utility, is licensed by the FCC under Part 21 of its 

rules to operate as a m1seell~eous· eo1Xl:l:OO carrier on the freq,uency 

pail: 152.09 aDd 158..55 MHz. The utility operates two base se4tions" 

one in the center of San Jose and one on Lome; Prieta Mtn •• approxi­

mately lS miles south of Sa:c Jose. Mobile Radio System· is licensed 

to provide a communications cou=on carrier service. 

Thougb Dr. Vogelman and !flO-bile Radio System are licensed 

under different parts of the FCC Rules and Regulations, both operate' 

similar e<luiptnent for one-way paging. eonsis:1ng of a base station 

tr30St:litter". a specified D'1..'ttWer of mobile units and an unl:!.:o';ted 

number of paging l:eceivc=s. !be 37 dbu contour for two-way service 

and the 43 dbu contour for o'Oe-way service, applied to miscellaneous 

common carrier services by the FCC and this Commission to·def'1ne 

service area litaieatioos~ do not 4P?ly to' Dr. Vogelmatl "s- systemuoder 

Part 89 of the FCC Rules. 
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A, ., , 

\. 
I •• 

I 

A comparison of the· service offenngs' 0'£ 'defendants and 

comp1aiDant is sbown below., 

Defendants 

l. Service available only to . 
doctorswbo .areme::Jlbers of 
SaDta 'Cla:a County .Medical 
So<:iety~ 

2.. Minimum one year initial 
sign' up. 

3. Quarterly billing in advaDce. 

4. Twenty-four bour> continuous 
service. 

5.. Rates· revised quarterly to 
reflect nonprofit costs. 

6. Initial. tone-only service 
rate of ·$16 per. ItOntb. . 
iDcluding. receiver. rental 
and: . maintenance .. 

7. Initial tOlle plus voice service 
rate.of $19.50 per montb" 
presently $'17 .. 

S.. Unlimited paging calls. (a) 

9. $50. deposit on receivers" 
refundable w:t.tb ~ interest 
after one year. 

10. Defendants reserve right to­
terminate service for illegal 
use of : service or nonpayment 
o££ees. 

11. Leased ,property at no titne 
tbe property o£ user" .and. may 
be inspected or reclaimed at 
anytime. ' 

12.. User agrees to submit 
eq,uipment to . re~la:r 
maintenance .. ;1, 

13. Defendants not responsible 
for interruptions beyond . 
their control. . 

Complainant, 

1. . Service .ava!lable to all " 
persons •. ,' . .' '. . . 
$ubScr1:pci.ons' by doctors' 
aDd',otlie:' public,::: Safety 
and health persootlel' given 
first prior:tty';,;"" , . 

. " . " . ,'; '-'1';-'· 

2. Yd.n~,orietllOl'1th',:tnitiai' 
contract:; 

3'. l'.onthly'oi11itlg ':bl advance.· 
"',' i . " . 

. • I" , 

4. 'Iwetl,ty-foux:'" bour~ .' 
continuous.·servi:ce~ . 

"'.':,",' " .. :' 
.>. . Rates:under;filedtariff-" 

L-l' .Scbec1~le., . 
" ,'j "".' " .,'. . . 

" fo" ,'. 

6.. !one-only'~:ser:v!ce rate .0£ ' 
$16 per, trDnth'incl1.lding . ' 
reeeiverrental:at.1d'" 
maiD.a:eDaDCe .. ; , 

7. Onlimi~ed:,pa~~ c~lls .. (l:» 

8.$50,·depos:tt>on'receiver$:;·· , 
refWldable' With: 67. ' :tnterest 
after one'year'.; 

, , 
, ' , . ~ ,-', 

9. Utility reserves:_rigb~ to 
termillate.servieefor FCC 
violations or"-.llotapayment: . 
of fees. .. .. . ' 

,"," '" " 

10. Equipment: ,furn1Shedby . 
utility '.' rema:ins",i,ts,,:, " 
property' and·" agen't$ bave' 
right t:o,access:,to<,,,eqoip­
ment .at'atly 'reasonable, 
hour forrepairs;or 
renoval..'·· . 

11. Equ,iPment f.'::rriishedby" . 
utili ey'w11l'be: ma1n.tained 
by. :Ct.' ".: ,'.',' ' . 

12. Allowances made , for " 
in terruptions con titluiXlg 
for' 'ttOre' than· 24 hours~· ' 

(a.) Calls limited 'to messages perUlini'og totbe- safety of 'life 
or p:operty .;md urgeDt messages relating to'lIled!ca.lduties. 

(b) No limitation as to contents of message. 
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Tbe FCC created a class of radio service restricted to 

emergency use 7 .and has carefully preserved the distinction between 

that use and the geoe:ral public use offered by the coimnunicat10ns 

com:non Carrier service. 

This Cot:m:d.ssion does not believetbat it was a historical 

accident or the result of unth1nkiDg regulatorypract:f.:ces by the FCC 

that. created these two classes of radio service. the FCC carefully 

regulates use of the available rad10 frequencies and bas· found that 

there is a requi=ement for both types of service andtbat such 

requirements do Dot result in wasteful duplication of facilities.. By 

letter dated February 217 1967 (Exhibit 16) tile FCC informedtbis 

Commission tbat its staff is "rev1ew1Dg the entire matter of the 

shared use of pr::vate radio systems and following that review the 

existing:rules may be changed .. " We, bowever~ are guided by california 

law regarding public utilities. 

In Commercial Communications v. ~) 50 Cal.2d512 . (1958) 

the California Supreme Court said: 

uBecause of the physical natuxe of the medium bere 
used (r~dio) ~ the private nature 0'£ the coxmnunicatioDs 
contemplated .and the restrictions established by the 
federal commission, p:ivate radiotelepbone differs in 
some respects from public radiotelephone service and 
also from land line telephone service. Nevertheless 
it is a telephone service and if dedicated to-public 
use it is SUbject to the jurisdiction of respondent 
commission. If (p. 523) 

Public Utilities Code: Section 216(a) 

u tPublic utility t includes every cO'ClmlOn carrier, toll 
bridge corporation. pipeline corporation, gas 
corporation, electrical corporation, telepbone 
corpor~tion, telegrspb corporetion~ weter corporation, 
wharfinger, warebouseman 7 and beat corporation,. where 
the service is performed for or the c01ml:Odity 
delivered to tbepublie or aIly port!ontb~reo·f." 
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Public Utilities Code! Section 216(b) 

"Whenever any comrr.on carrier,. toll bridge corpora­
tion, pipeline corporation, gas corporation" 
electrical corporation,. telephone corporation, 
telegrapb corporation, water corporation, wharfioger, 
warehouseman, or beat corporation ~rforms a service 
or delivers a commodity to the public or any portion 
thereof for which axly compensation' or paymeot wha.t:­
soever is received,. such common c~ier, toll bridge 
corporation,. pipeline corporation, gas corporatioo, 
electrical corporation, telepbooe corporation, 
telegraph corporation, water corporz.tioo,. wharfinger, 
warebQusetDatl, or heat corporation, is a public 
utility subject to the jurisdiction, control,. and 
regulation of the commiss:ton andtbe provisions' of 
this. p.3rt. rt 

The Legislature, in enacting the Public Utilities Code, 

took cognizance, of the fact tha.t certai:o aC1;S wb:tch could· be 

considered as o£ a public utility nature should·~ specifically. 

exempted from regulation. 

Public Utilities Code! Section 239 

It (a) 'Warebouseman.' includes: 

Every corporation or person owning, controlling, 
operating or m:mag1n:~ any building or structure 
in whicb property, other than liquid> petroleum 
cOtml:odities in bulk, is regu;larly stored for 
compensation within this state,. in conneet!on 
with or to facilitate tbe transportation of 
p:ope:ty by a co~ carrier or vessel, 0: the 
loading or unloading of property, other than 
liquid petroleum c01Xll:OOd1ties in bulk, and o·ther 
than a dock, wbarf, or structure, owned, operated~ 
controlled, or managed by a wbarfinger * 

" (b) Every corporation or person owning, controlling, 
operating, or managing any building, str\.1cture, or 
warebouse, in which merchandise, otber thaD second­
band household goods or effeees, and other than 
liquid petroleum com::oodities in bulk,. and other 
than merchandise sold but retained in tbe custody 
of the vendor, is stored for the public or any 
portion ce::eof, for compensation, witbin this 
state,. excc t ~arehouses conducted b env non =ofit 
coo rat~ve assoeiat~on or eor rat~on wn e ~s 

en a~ed i~ the ~nd~in~ or ~ket n ot the a i-
eu tura 'l)ro ucts 0 ... its mea:.bers and warehouses 
conducted 57 the agents, indiviGual or co~rat~ 
ot such associations or corporations, whi~aetin~ 
Within the limitations ~maasea by law on their 
principals." (Emphasis a d.ed.) 
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Public Utilities Codet Section 3511 

"'Highway carrier' means every corporation or 
person, dbeir lessees, trUs~ees. receivers or 
t:rustees appointed by any court whatsoever, 
engaged in transportation of property for com­
pensation or hire as a business over any public 
higbway in this State by tXleans of a motor 
vehicle) e"ACept that 'highway carrier r does not 
include: 

" . . . . 
rt(e) Any nonprofit a~icultural cooperative 
associa~1on organize and acting With~n the 
scope of its 'PO'Wers under Chaster 4. Division 6 
ot the Afsicul1;Ural Code \:0 t e exten:: oniy 
that it s en~agea in trans'Porting ~es O'Wn 

zropertr or the yroperty of its members. Ii 
.t:!mpbas s adaed. 

This Commission 1s not un1Jl!tldful that parties, without 

meaning to do- so) may become subj ect to our regulation because of 

the aets which they cotmn1t. This record reveals- :00 actions whicb 

should bring defendants- within the ambit of our regulation nor -does 

the record reveal atly ectiollS of defetldants that bolster the 

coute:ot!.OD of compla1Datlt, iDterested parties, ~d the, ,steff that 

the service rendered is comparable to and competitive wi'th the 

co~n carrier service offered by compla1n~ut ra'1otelephone utility. 

There is no question that the radiotelephone- utility can offe:a 

UlUcb =re cO:lplete telephone service thaD can. defen&::cts. 

Fit!<iitl3S ~f Fact 

1. 'l'be service rendered by defendants is a telepbone service;. 

2. The telephone- service of defendants is re:ode:edonly to 

doctors who a:e- members of the Santa Clzra CouXltyMeclie.:tl Soc!eey. 
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3. the telepbo'De service to ~tors who are members of the 

Santa Clara Medical Society is rendered pursuant to' a nO'nprofit" 

cest-Sharing cooperative assO'ciation as reqairedunder Part 89 0: 
tbe Federal Communicatiens Ccmmission's Rules and Regulations. 

4. the, telepbc'De message service rendered by defendants is 

'limited to messages pertaining to the safety of life Or prcperty anc 

urgent messages relating, to the medical duties of its users~ 

S. Defendants ha',e llet· dedicated the:!.rtciepbeneservice to 

general public use. 

Conclusiens of Law 

1. Because of the private nature of defendants' telepbo:le 

service and lack of dedication by de:elldanes of, sucb telephone service 

to the public use it should not be subj'ect· to regulatioll by-tbis 

Commissien. 

2. Case No. 8564 should be clismissed. 

Public Convenience and Necessity 

F-Zndings cf'Fact 

Applicant presented nO' evidence tbat p~bl1c: ccnvenience 

and ~ecessiey require his preposed service. 

Co~elusions of ~ 

1. Applicant'did llOt sustain bis burden of establishing that 

public ccnvenience, and necessity require bis proposed service be, 

autborized. 

2. Application NO'. 49066, should be dismissed. 
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ORDER .... - -'_,-, 
IT IS ORDERED that: 

1. Application No.. 49066 is dismissed .. , 

2. Case No. 8564 is dismissed. 

'Ibe effeet:l.ve date of this order shall be twenty >da~s 

;,lLfter the date bereof. 

Date<! at __ .... sa~n~Fro:l..:..;._n_eiseo-.;;;; _____ , California, this 

It{tl. day of - ___ ' 1968.. 

. ,','" 

,COiiiiillss10ners' 

COC!'.lliss1oner ,A. ·w. GAXOV· ' 

Present 'bU't Ilo'tpartici;patirlg •. 

, " 

?rOSO:lt but ':lOt. p.:u-t.icipatiXlg. 
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