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Decision No. ‘2116

BEFORE THE PUBLIC UTLLITIES COMMISSION OF THE STATE OF CALLFORNIA

In the Matter of the Application ) _

of SIGHTSEEING SAN DIEGO, INC., _

a California Corporation, For a Application No. 49387
Certificate of Public Convenience (Filed May 18, 1967)
and Necessity to Operate as a . o
Passenger Stage Corporation in

Sightseeing Service.

Woolley, Collins & Ward, by
Frederick B. Holoboff, for
applicant.

Berol, Loughran & Geernaert, by
Bruce R. Geernaert, for
Gray Line Tours Company; and
Robert L. Rothschild and

Donald Jack Tho , for
Visitours, Inc.; protestants.

V. R.__McClure, for Western Greyhound
g;ges; an Edwirdcr. gutéfr and

ohn W. Witt, urtis M.

Pitzpatrick, fog the City of
$an Diego: interested parties.

W. R. Kendall, for the Commission
statf.

By the above-entitled appiication, Sightseeing San Diego,
Inc. (applicént) requests a certificate of public convenience and
necessity -as a passenger stége corporation'authorizing,it to proﬁidé'
scheauled4sightseeing services-add conducted tours between the |
E1 Cortez Hotel (E1 Cortez) in the city of San Diego (San Diego),
on the one hand, and San Ysidrb;ioﬁ‘the other hand, via Beeéh'Street,
Sixth Avenue, Broadway, Pacific Coasﬁ‘Highway,;San Diego-Coronadd
Ferry, and Orange Avenue In the city of Corénado.fo-théDei Corﬁnado

Hotel (Del Coronado), picking up passengers chereat;_thence v1a'the
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Silver Strand Highway (State Route 75) to San ysidro. The retufn.
trip will be along the revexrse of the going route or, in the alterna-
tive, along Interstate Highway 5, 1f the passengers so desire and-
there are no passengers to the Del Coronado.

Public bearings on the application were held before
Exanminer Rogers in San Diego on September 18 and 19, 1967, Qt the
conclusion of which the partieé wexe granted permission to.file
briefs. The briefsl were filed and the matter was submitted. The
applicant stipulated that If the requested authority iS‘grénted,
the service should be limited to round-trip passéngers origihatingm
at the El Cortez ox the Del Coromado. As a result of thié‘étipuiatiqn;
Westexrn Greyhound Lines withdrew its protest.. -

' Gray Line Tours Company (Gray Lime) and Visitours, Imc.

(Visitours) appeared as protestants. These companies operate tours
between San Diego and Tijuana which are similar to thdse'proposed‘
by the applicant. |

The applicant now has a permit or franchise from San Diegq‘
authorizing it to provide sightseeing sexvice by various lines which
run between points entirely therein. If applicant is granted a
certificate of public convenience and necgssiﬁylanréqﬁested; the
sexvices entirely within San Diego will become subject éo.tbewjuris-‘
diction of this Commission (Asbury Rapid fransit System V. ﬁaiiroad_'
Commission, 18 Cal. 2d 105). The parties have raised the questioﬁ o£"

1 Due to an injuxy incurred by applicant’s lawyer aXtex the
matter was submitted, several extensions of time for the
£iling of briefs were granted by the Commission.
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whether or mot, assuming the Commission grants the feQuested authority,
the applicant is entitled to be granted a certificate for'thevexisting- '
San Diego operations, inasmuch as when San Diego\granted the appli—
cant autbhority therein, it required no showing of public convenience
and necessity. The protestants,herein and Wéstern Greyhound Lines,.
each of which is subject to the jurisdiction of this.Commission, were
required to secure authoxity from.thiS—Commission’for'all.ofytheit
operations, including any striCCIy-intra;ity operations. For reaséns
hexeinafter stated, we axe denying the application. Accordingly, it
1s not mecessary to determine whether or mot, if the application wefe
granted, the applicant would automatiéally receive a certificaté for
its San Diego operations or would lose its intracity authority unti1__
it showed that public conveniencevand'necessity require such éuthoriQf

zation.

On the record herein, we find the following‘factéyto be

1. Applicant is a Califormia corporation.L Its priﬁcipal
place of business is the E1l Cortez, San Diego,-célifornia;

2. Siace August, 1966, applicant has chducted‘sightséeing
operations wholly within San Diego using two‘23-passeng§r-buses. |
This service is being operated pursuant to a franchise-Or'pérmit
iSSue§ by San Diego. _

3. Applicant S gross evenues frcm its San Diego bus: operations
were $32, 167 for the period from‘August 17, 1966 to August 31, 1967.
During this period its operating expenses wexe $44,2453 As of
August 31, 1967, its net worth was $38,7§§, including $35,7631cash,_,
on hand (Exbibit 5). | | B
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4. Applicant seecks authority to extend scheduled p.es’senger
stage sexvices between the El Cortez and San Ysidro, a portion of .
San Diego, via a route through the clty of Coronado. This service
is to be on a xound-trip basis only and for passengers originating
at and returning to either the E1 Cortez or the Del Coronado. |
Applicant will have three scheduled services via the proposed route.
The first will leave the El Cortez at 9:00 A. M. and arrive at
San Ysidro at 10:00 A. M. On the return trip this bus will leave
San Ysidro at 12:30 P. M. and arrive at the EL Cortez at 1:30 P. M.
The second schedule will leave the EL Cortez at 2:00 P. M., arrive
at San Ysidro at 3:00 P. M., depart San Ysidro at 4: 30 P. M. and
arrive at the El Cortez at 6:00 P, M. The fare for each of these
trips Is to be $7.95 for a round trip. The third scbedule will

leave the E1 Cortez at 7:00 P. M,, arrive in Sa.n Ys:[dro at 3.00 P M., ‘\
depart San Ysidro at 12 midnight and arrive at the El Cortez at
1:00 A. M. The fare for this trip will be $14.95. On all trips

the applicant will pay the bus and passenger fares for ‘t:h.er Coxonado
ferry trip. The applicant will pay‘for noﬁhing else. In each
instance the passenger will be responsible for his own tranSportation“
from t:he bus parking lot in San Ysidro over the bofder into vT‘I.juana '
and for his return across the border into San Ysidro. Passengers who'
leave for Tij uanz on the first bus in the morni.ng may return by the :
second bus provided t:here 13 room thereon. Passengers on ei.ther‘ of
the first two schedules may not ;etum by the nh:itd schedule. T_I:xe"'
reason for the inc':reased fare foé: the third (7:00 P. MV‘)‘ schedule :".5'
the longer} layover i::!'.me in San Ysi'dro. Each of applicant s proposed
fares is a fare the applicant believes passengers will be willing to

pay.
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5. Since Jume 10, 1966, applicant has had exclusive righta to
maintain a sightseeing bus desk in the El Cortez (Exhibit 3). Alﬁost‘
caily, people ask how to get to Tijuana and whether or not applicant
provides service between ‘San Diego and Tijuana. Between Jume 1, 1967
and August 31, 1967, applicant kept a record of the total number of
persons for whom such tranSportat:ion was requested.\ Such record
shows that transportation was requested for 304 persons in June,

273 in July, and 254 in August, 1967. None ©of the inquiring paxrties
asked about the price of the trxip and some of the prospective
passengers could have gome to Tijuana by Greyhound, Visitours, or
Gr:ay1 Lines. Some of the inquiring parties are refexred to Visitours
by E1 Cortez employees. .'

6. The applicant has arrangements with the El Cortez to make' ‘
pickups at that hotel to the exclusion of all other bus companies. |
This arrangement will continue for four years (Exhibit 3).

7. Applicant will use 23-passeﬁger Minibuses to pexform the
Tijuana service. These buses have speaker systems , alr conditiohi-eg\
and straight seats. If more buses are needed, the applicant has tlae
ability to acquire. them. ‘Iﬁe buses are leased by the year.

8. Applicant will comply with all rules of the Conmission
and will file appropriate tariffs and timetables. If the applicant
extends sexvice between San Diego and San Ysidro, it estimates that
it will receive appro:d.mateiy $S6-,‘301 in annual revenues from such i
operations and that its added expenses due to such operations will
total $36,900 per year. ‘These estimates are based oa the as'sumption
that applicant will: operate the proposed three schedules 365 days
per year and five passengers will be carried on each trip. o-n the
consolidated operations, applicant estimates annual revenues of |

$88,301 and annual expenses of $81,145, giving net annual revenues

after income taxes from the consolidated operations of $5,191
(Exhibit 4). | |

5=
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S. During the calendar year 1966, $270,894,000 was speat by
out-of-county visitors in San Diego County, there wexe, on the
average, 85,650 out-of~county visitors in San Diego County each day;
these visitors spent an average of $752 OOOleach day'therein; there
were 421 conventions in San Diego County, with a total attendance of
300,976 delegates who spent a total of $44 685, 906~ and the gverage-
motel-hotel occupancy was 76 percent. Each of said categories
reflects a substantial increase over the year 1965 (Exhibir 2).

10. For many yeaxs Gray Line and its predecesso:s bave had
authority from this Commission to provide sightseeing services
between San Diego and various points in Southerm California,
including tours between points in San Diego, andvtcuxs becween «
San Diego, on the one hand, and Disneyland, Los AngeleS-or San“Ysidro
(Exhibit 9, on the other hand

11. Gray Line s San Diego to San Ysidro tours commence at the

Principal hotels and mOCels in San Diego, as requested (Exhibit 8),

and proceed through, Coronado to San Ysidro via the route proposed to
be used by applicant.

12. Gray Line bas two scheduled services between San' Diego and
San Ysidro. On each of these trips the tranmsportation charge‘is
$3.45 for the round trip. On each trip Gray Line picks up the |
passengers at the hotel or motel where they are staying, in a
9-passenger vehicle, and ‘brings them to the U. S. Grant Hotel in
San Diego. - At this location the passenger is transferred to am
appropriate vehicle, according to the number of passengers making
the tour, for the San Ysidro trip. If there are nine or more .
passengers on a trip, tramsportation to San Ysidxo is by 41-passenger
buses with air conditioning and reclining seats. Lf there are<eight
or less passengers om a trip, a 9-passenger vehicle'is used.

6=
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13. After pickup, one Gray Line tour leaves the U. S. Grant
Hotel af 1:30 P. M. and returns thereto at approximately 4:30 P. M.
Aoy passenger on the trip desiring a guide in Tijuana pays a total
of $5.00 and is escorted to points of interest in ‘rijuéna.

14. After pickup, a second Gray Line tour leaves the U. S. Gramt
Botel at 5:45 P. M. and returns at approximately 11:00 P. M. Any
passenger on this trip so desiring may pay a total of $15.00 for
which, in addition to transportation, he will réceive a dinner, a
cocktail, and admission to a jai alal game in Tijusna.

15. Gray Line advertises its San Diego=San Ysidro trips in
various news media, and literature placed in hotel and motel rooms,
in and around San Diego. It will run the tours with one ‘passenger:'
if that is all desiring the tour. |

16. Gray Line, on its scheduled tours, on thé occas;tops 1n 1966
when it carried nine or more passengers and used the 41-passenger '
buses, carried 9,147 passengers and had 7‘,722 vacant seats. In the
first eight months of 1967 when it used the hl-passenger buses,
Gray Line carried 9,809 éassengers and bhad 4,989 vacaht seats
(Exhibit 7). During these same periods, on the occasions when
Gray Line made the tour with 9-passenger vehicles, it could have
carried approximately 1400 additiomal passengers in the enpty seats
therein. -.6ray Line has additional vehicles available’ 1if needed to

carxry passengers- ‘on the San Ysidro tours.

17. Visii:ours provides passenger tours (Exhibit 10) between

San Diego and San Ysidro, :{.néluding Coronado, using 9-passenger
vehicles. Im San D;I.egcé_, -p‘assen'gérs. are plcked uﬁ at the hotels
or motels in whick they are 'staﬁng,."




18. Ome Visitours trip leaves the San Diégo‘érea;ac 9£OO A;M;

and returns the passengers to thelr potﬁt or point3~of origiﬁ at
12:30 P.M. The bus fare Is $5.50 but for $7.50 the Visitours
driver will escort the passenger {ato Tijuana and point out sights;

19. A second Visitours trip leaves ﬁhe'hqtel oxr motel in
San Diego at 7:00 P. M. and returns at 1:00 A.M. Thé‘tra#Sporta-
tion charge is $5.50 but for a total of $15.00 the‘péséengér~isv
escorted to and from Tijuana, is furnished dinmer anthhrée drinks
and 1Is taken to a dog race and the jai alal games.

20. We £ind that Western Greybound Lines furnishes transpor-
tation by bus between San Diego ond San Ysidro; that the one-way'
fare is 60 cents; that said company schedules-approximately‘ZG
express round trips per day between San Diego and‘San'Ysidro and
approximately 48 round trips per day between San%Diegofand‘

San Ysidrb via Chula Vista. ’ | |

21l. The passenger stage service between San Diégb‘and |
San Ysidro oéerating pursuant to_authority-fromvthé Cbmmiséion is
adequate 2ad is being provided to the satisfaction‘of.thedCoﬁmission;

Sectxon 1032 of the Public Utilities Code therefore requires that
the applica&ion be denied.
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Conclusion

We conclude that the application should be denfed.

— e G v wme

IT IS ORDERED that the here:l.u-‘considéred application is
denied. |

The effective date of this oxder shall be ‘twéﬁcy, days
after the date hereof.

Dated at S22 Prazciseo , California, this __ / .2
day of MY 4 L 1sss.

Prefsideﬁt_:

AR Commls ersi"
//}n.—.--/-m,, f ) -

- “r =!
oo .
e o -»..“
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WILLIAM M. BENNETT, COMMISSIONER, DISSENTING

I dissent. I do not think that 1t was ever intended that
this Commission in 2 growing economy and a growing state exist to
preserve a monopoly as to a glven service. Accordingly I would
grant the application knowing from experience that the pub 1:tc would
thereby benefit from the competition created.

/3/ WILLIAM M. BENNETT

am M. Bennett
Commissioner

DATED: San Fra.ncisco, Califormnia
Mey 14, 1968
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COMMISSIONER PETER E. MITCHELL DISSENTING:

I cannot agree with the decision signed‘by the‘v
majority for the reasons indicated hexeinafter,
Decision No. 72329, effective July ¢, 1967, adqpted
Rules of Practice and Procedure which appiy to formal

proceedings before the Commission. Rule’ No. 54, which

is pertinent and apropos to the;protestﬁnts, reads as

follows:

"(Rule 54) Participation Without Intexvention.
In an investigation or application proceeding,
or in such 2 proceceding when heard on a cone
solidated record with a complaint proceeding,
an appecarance may be entered at tie hearing
without f£iling a pleading, if no affirmative
relief is sought, if there is full disclesure
of the persons or éntities in whose bHehalf

the apnearance is to be entered, if the interest
of such persons or cntities in the proceeding
and the position intended to de taken are
stated fairly,l/ and if the contentions will
be reasonably pertinent to the issues already
presented and any right o broaden them unduly
is disclained. '

“A person or entity in whose behalf an
appearance is entered in this manner hecomes
a party to and may participate in the pro-
cceding to the degree indicated by the presiding
officer."” '

A revicw of the transcripts and the 6ffi¢ialrfile
of this proceceding indicates that the position of
Visitours, Inc., 2 protestant to-the«application, was
not stated falrly. This was brought to’ﬁhe~attcﬁtion

of the Cormission by counsel for the applicant during

1/ (Smphasis added)
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the hearing and the Commission itsglf-can take jﬁdicigl

notice that Visitours, Inc. has not been cettificafedf
by the Commission as alleged-

Visitours, Inc. participated actively in thevtwqg
days df héaéing; cross-examining witnesses.of)the~appli- ‘
cant and placmng its own sworn testmmony in the recora
The duclaratmons of its representat;vc (RT 277) ‘wexe
that it had a tarxiff on file with the California Publ;c
Utilities Commission for its tour from San Diego-tof
Tijuana with a $4.50 charge to the border. Again;"
further on (RT 234), the representative of.Visitburs,
Inc. reiterated that the protestant operated uﬁdér{i
authority from the California Public Utilitiés Commission.

Counsel for the applicant, in his bfief, referézto |
Decision No. 70250, dated January 18, 1956, whcreiﬁ‘thc- 
Commission denied Visitours, Inc. authority to oPérate
between San Diego and San Ysidro, let alone cross;ng the
boxdexr. As applicant's counsel suggests, the words and
acts Qf Visitours, Inc. clearly show that xtS»operatiqns
have been in violation of its‘operating ;uth6£i£y from_'
the Commission.

fhat the majority of the éommission :eliedfon.ihe
presentation of Visitours, Ine. is apparcnt from findings
Nos. 17, 13, 19, and 21 of the decision. The Suprome

Court in Greyhound Lines, Inc. v. P.U.C. S.F. 22561
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(Maxch 29, 1968) emphasizes that findings shouid hot
only be correct but lawful. Aside frém thé léck:of
operating authority of Visitours, Inc. ﬁhe findings.

of fact Nos. 17, lo, and' 19 are not correct pcr ‘se, |
Visitours, Inc. operated between San Diego ‘and Tl]u a,
not San Diego and San Ysidro. This is very material.

The Commission has also been a&vised that subpéquént
to the submission of this application the status of
Visitours, Inc. has been chahged‘ An agrcement ha# been
centered into between Visitours, Inc. and nghtscemng
San Dicco, Inc. for the sale and purchasg of opcratlve
rights and equipment. As.a result, the evidence receivedf
in connection with Applicatioh,No. 49387«doesfnot”reflect
the present position of the partzee to the proceed;nga.:'

I would also comment parenthetxcally that 1t has
not becn demonstrated that Visltours, Ine. is or was'
operating undex the authority of the Intersfate Comherée
Commission, between San Diego and Tijuana; -The~fécofd
is othexwise.

On the facts as rclated above, the Coﬁmissibﬁfshould;
at the very least, rcopen thc'héariﬁg in oxder tqﬁsét E

the record straight.

After reviewing the circumstances surrounding sight-

sceing operations in the State of Califermia, logic would
direct this Coumission to grant certificates tofall,appli-

cants that can show a necd and‘démand'for.the use of their

-3
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proposed service. Counsel for applicant,'in An exhaustive
and well-reasoned review of Commission decisions on sight-
sceing operations, illustrates that the-Commission hés
istorically distinguished hetween reqular point-to-point
passenger stage operations and sightséeing operations.
He notes, "The Cormission said that sightseeingropératiéné,
being a luxury type service, did not néccésd:ily embréce
clements of necessity indispensable in pﬁblic trénqur—
tation”. Thus, wnless we adopt the‘contentions of
applicant's counsel, we will fostexr a monop&listicjstrangle-"‘
hold on sightseeing operations in California, The holder
of a cortificate can and does chaxge whatever amouﬁts

the tourist traffic will bear. Undex our present pro-

cedure, a passenger stage corporation in sightseeing

sexvice need only file with the Commission its estimate
of the faro covering the transportation'éuthorized;‘ But
the passenger stage corporation may then'charge the
tourist three times that amount undér the guiﬁe of fare
and other schices,z/ nor is\the passenger infoimedfof
that fact. He is led to belicve that hé must‘pay-tﬂis
triple charge if he is to take the tour at all.

The Commission does not now regulate theicompleté_
charges which passonger stage corporations in ﬁightseeing :

cexvice elicit from passengers. The authorization by

2/ It is true the “"other serxvices" may be of considerable
value. | "

-l
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the Commission in the sightseeing field of onlyiéne‘
passenger stage corporation under these'conditions; £ails\
to enforce the bacic purpose of certification. Régﬁlét;on
assures the furnishing of adedquate service tofﬁll wiﬁhoﬁt
discrimination and at the lowest reasonable rates, cbn—
sistent with the public intercst. This really ic the
formula hy which the Commission should coﬁtrol the‘channel
of sightseeing service., Thus, failing to achieve the
Purpose of regulation through restricted entﬁy'in the
ficld, the only alternative available to the ccmmissioh_
is to certificate all applicants who'manifést 2 need”fér
their scrvices. Competition will assist thon in the
protection of the public interest. It is clear that
counsel for the applicant has deomonstrated that there

is additional need for the applicant's sightseeingA 
sexvice. I would therefore Qrant the application of

Sighteecing San Diegeo, Inc. as.reQuéstcd;

o /\
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Peter E. Mitchell, President:

San Francisg¢o, California

May 17, 1962




