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Investigation on the Commission's
owa motion inte the operations and Case No. 8744

practices of IMPERIAL COMMUTER " (Filed January 9, 1968) -
AIRLINES, INC.

Ewing, McKee and Kirk, by
Russell J. Kirk, for respondent.
Mathews, Lewils, Bergen & Henderson,
by E. J. Minette, for
Mrs, Lois Brittain,
interested party.
S. M. Boikan, Counsel, and
John DeBrauwere, for the
Coumisslon ctaxf.

OPINION

The Commission instituted an investigation tovdetermine'
vhether or not Imperial Commuter Airlines, Inc. (responden;) may
have operated or may be operating as a passemger air carrier as that
term is defined in Section 2741 of the Public~Utilities'Céde be:ween’
certain specified cities in California without first having obtained
a cerctificate of public convenience and necessity from this
Commission authorizing such operation, and whether or not respondent
should be oxdered to cease and desist until it has obtéined“authérit?
for such operation. |
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A public hearing was held before Examinexr Rogers in
El Centro on April 9, 1968 and the mattex subﬁittéd. At the
conclusion of the hearing the x»espondent moved to dismiss on |
the ground the Commissiom has no jurisdiction over réspondent's |
operations. This motion will be denied. |

Respondent's Authority

Section 2743 of the Public Utilities Code provides as -

follows:

"The provisions of this chapter do not apply to
common carriers of passengers by aircrafr who
operate within this state pursuant to the
provisions of a current certificate of public.

convenience and necessity issued by the federal
goverament.,"

The record herein mekes it erystal clear thaﬁ thé
F.A.A. authority held by respondent (Exhibits 5 and 14) in no.
sense comprises a "certificate of publl:t.c convenience and ni;;_eséity“ |
issued by the federal government. AlL that the respondént-ﬁossesées‘
is an operating certificate (Exhibit 5) and}operatingfsbecifications
(Exhibit 14). These documents are issued to each applicaht which
meets certain requirements relative thereto (Exhibit 15). There
is no requirement that the holder of the oPerating‘éercificate
demonstrate that publié convenience and necessity require the
issuance thereof. The California Public Utilities Code as above
quoted (Section 2743) refexs to a certificate of-publié convenierce
and necessity issued by the federal goﬁernﬁent and states that ﬁhen*
a carrier holds such certificate, ﬁﬁe provisions of‘tﬂe Code
(Chapter 4 of Part 2) are not applicébfe.

Howevexr, the provisions of the Federal Aviatiom Act which
are contained im Sectioas 1301 et‘seq. of 49 U.8. Code dd»not’appeaf ‘
to apply to a carrier such as the respondent, which does not‘haveﬁ_

a certificate of public convenience and necessity,

-

2




C. 8744 bih *

Section 1301 provides, inter alia, as follows:
"Air Carrier" means any citizen of the United Steztes

who undertakes whether directly or indirectly or by

a lease or any other arrangement to engage in air
transportation.

"Air Commexce" means interstate, overseas or
foreign air commerce or the transportation of mail
by aircraft or any operation or mavigation or (sic)
aircraft within the limits of any Federal airway or
any operation or navigation of aircraft which
directly affects, or which may endanger safety in,
interstate, overseas, or foreign air commerce.

"Air transportation’ means interstate, overseas, or
foreign air transportation oxr the traasportation of
wail by airexaft.

Section 1371, insofar as pertiment, provides as follows:

"No air carrier shall engage in any air tramsportation

valess there is in ‘force a certificate issued by the:

Board authorizing such air carrier to engage inm such’

transportation.” '

Subdivision (b) provides for a written application for
such certificate; Subdivision (q) provides for mnotice énd'public‘
hearing on the application befofe the certificate is issued.

There was very little dispute as to the factual matters
involved. We find the following facts to be true:

1. Respondent is a California corporation. Its articles of
incorporation were filed with the Secretary of State on
May 24, 1967. The principal puxpose for which it was formed was to
engage in the opexztion of an interstate airline business £oxr the
transportation of passengers and freight (Exhibit ).

2. Respondent has five one- or two-engine passenger planes;
cach of which has a gross take~off weight of not‘to‘exceedle,SOO o
pounds. These are the types of planes it uses, and propoSetho'uée
in the future. | | o

3. Respondeat has the use of terminals iz Imperial,

Calexico, Riverside and San Diego, Califormia. Tt has the insurance .

required by this Commission (Exhibit $) and has filed teriffs with

this Commission for its Califormia operations (Exhibit 8.
-3-




4. On August 30, 1967, respondent was granted operating
certificate No. 14 WE 7 by the Federal Aviatfon Agency, authorizing
tespondent to operate as an air taxl/commercial operator (Exhibit 5).
At the same time the :ederal Aviation Agency authorized the respondene .
to conduct air taxi operations as an air carrier engaged in air
transportation or commercial operation as a commercial ooeracor using
aireraft of 12,500 1bs. or less maximum certificated take-off weight.
This authority included scheduled operations between Impérial,
California, and Las Vegas, Nevada (Exhibit 14). This operating
certificate is not a certificate of public convenience and necessity.

5. Between September 1, 1967 and February 28, 1968, respondent
carried approximately 3,643 individual fesre basls, revenue peying |

passengers by airplanes between terwini and points wholly'wiohin _

Califormia (Exhibit 12). Suebh serxvice was renderedgwithout-authority

from tais Comcission.

€. Between Octobe~ 19, 1967 and March 27, 1968 ‘both dutes
inclusive, respondent performed a total of 12 charter operations
carrying passengers by airplame for compensation—between,Imperial,
California, on the one hand, and Las Vegas or Tomopah, Nevada, on
the other hand; and between Iwperial, Califorunia, on the 'one'h'and‘,‘
and Parker or Phoenix, Arxrizona, on the other hand (Exhibit‘l3);

7. In March, 1968, the respondent advertised individuai'fare,
scheduled, air flights between Imperial, California, and San Diego,

WCalifornia, ard between Imperial, California, and Las Vegas; Nevada,
in an Imperial, California newspaper (Exhibit 6).

8. On Maxch 23, 1968, the respondent had available Immerial
to Lzs Vegas scheduled air passenger sexrvice. On March 23 and 30 ond
April é and 7, 1968, respondent had plames and pilots availebletfor-
such service and had many inquiries concerning it.. It had no passen~
gers on the said dates and wade no scheduled common carriex fiightS«
to Las Vegas on said dates or any othexr dates.
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9. At all times since Maxch 23, 1$68, respondent has held
itself out and has been ready, willing and able to perform't@e
proposed scheduled service between Imperial, Californié, znd
Las Vegas, Nevada. During said period it has had the equipmeht;
the personncl, and the szbility to operate the proposed Se:vicé, but
it has never actually performed such scheduled service. |

Conclusions

Upon the foregoing findings the Commission‘conclu&es that:

1. Respondent's operations are those of a passenger air
carrier operating wholly within this state, as defimed in Seetion
274) of the Public Utilities Code, aﬁd thereforevreqﬁirg ceftifica- '
tion from this Coumlssion. - | H

2. Respondent?é Interstate charter operations as set forth
in Finding No. 6 above, were not conducted pursuant to a federally
issued certificare of public conveniehce and necessity and ac such
do mot £all within the purview of Publié Utilities Code Se;#ion 2743.

3. Respondent's operations having been conducted without a

certificate of public convenience and necessity as required by

Section 2752 of the Public Utilities Code must be -ordered to be

discontinued.

4. Respondent’'s wotion to diswmiss is denied.

IT IS ORDERED that Imperizl Commuter Airlines, Ins. cease
aod cdesist its operations as a passenger air carrier, as defined in
Section 2741 of the Public Utilities Code, between pqints-wholly

within California unless and until it secures from this Cowmission
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a certificate of public convemience and mecessity as required by

Section 2752 of the Public Utilities Code.
The Sécreta::y of the Commission is directed to cause per-
N

sonal sexrvice of this order to be wade upon Imperial Commuter Airlines

Inc. and the effective date of this decision shall be twenty days afté‘r‘
the date of such service.

Dated at San Francisco, California, this 25th day of
June, 1968. |

HRACT T
-

Commissioner william M. Bepnett

Presont but net 'partic‘ipatins..‘_
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WILLIAM M. BENNETT, Dissenting Opinion

I dissent. ,

The Instant opinion contains no meaningful language
concerning the Jurisdlictional problem which is here posed. The
opinion finds that this respondent "was granted operating.certi—
flcate No. 14 WE 7 by the Federal Aviation Agency authorizing
respondent to operate as an ailr taxi/commercial operator;" The
opinion further finds that the Federal Aviation Agency authorized
the respondent to "conduet air taxi operations as an air carrier
engaged in alr transportation or commercial . operation as a,oomev
mercial operator using aireraft of 12,500 1bs. or iess mascimum
certificated take-off weilght." Significantly‘the‘opinionjadviees
"This authority included scheduled operations between Imperial,
Calibrnia and lLas Vegas, Nevada."

One comes then to the immedlate question of the autho-
rity of thls Commission to intrude upon an operation which the
opinion ltself finds to be interstate in nature and which is
authorized by operating,authority from a federal”agenc&. Iﬂam
unable to find any basis for the assertion of Jurisdictionfby"
this Commission as a matter of‘fact or law, Whether or not such

is desirable Is of no assistance in resolving a qnestion of-
Jurisdiction.

And motives of Imperial Commuter'Airiinee,;Inc; seem- -

Ingly of concern to some members of‘the Commission are hardly the
basis upon which one can create Jurisdictional authority; This
Commission could Just as well assume state autnority over
federally cexrtificated interstate airline opeztions by'imputing '
to carrders an intent to escape state authority by indulging in
Interstate operations. It 1s not the corporate intent or motive
which is controlling rather 1t 1s the fact of federal authority
for whatever reason which precludes the intrusion of this Com-_

mission wpon an Interstate. operat




Apparently the majority is unable to aécept‘_ the routine
notion that one may be federally authorized ar;d ohe may be engaged |
in Interstate commerce even though the flyiné business to say the
least 1s less than booming. And the opinion which 1s less than a
model of clarity seems to draw some stre_ngth from the 'recitatioﬁ
that Imperial Commter Airlines, Tne. advertised service between
California and Nevada bhut the‘ people falled to respond. 'I‘h:!‘.#
rather simplistic method of excluding an- operatién as interstate
could be a complete escape from federal authority .by' any large
carrier which simply soizght haven from federal authority by
grounding its planes within a state.

One searches in Vain in the opinion as written for those
points in California which are intrastate in nature and whih ave
in violation of some provision of California law and which, and
this most importantly, are nbt either in interstate commerce .or
directly related to it. The opinion gives no such :Lntr’é.sta.te
operation which compels at least the lawyer meniber of this Com-
mlssion - unimpressed by the legal reasoning of his\brethren -
to the horn book opinion that this case is none of- dur business.

I consider today's order to be meaningless because it is beyond_
our power and I consider 1t to be an intrusion upon federal autho-
rity. I assume this applicant may be one of those ha:rd pressed

to defend his legal rights by appeal and so if this order becomes
final I confidently feel and fear that the majJority will use this
simplistic precedent as the cornerstone for 211 manner of expanding
tangled, chaotic and invalld state Jurisdiction unt:t.l one well
financed respondent oxr a.pplica.nt proceeds to enlighten the Com-~
mission by the process of appeal.

T WILLIAM M. EERN

ETT

Commissioner

Dated: San Francisco, Califbrnia
June 25, 1




