Decision No. 74307 S - :

- ORIGINAL

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNTA

In the Matter of the Investigation into )

the rates, rules, regulations, charges, )

allowances, and practices of all common Case No. 5436
carriers, highway carriers, and city Petition for Modlfication
carriers relating to the transportation No. 84

of petroleum and petroleum products in (Filed November 6, 1967)
bulk (commodities for which rates are 3

provided in Minimum Rate Tariff No. 6-4).

Arlo D. Poe, J. C. Kaspar and H. F. Kollmyer, for
California Trucking Agsociation, petitionmer.

Richard N. Cooledge, Roland B. Ermst, Robert Hildreth,

Jack W. Vogt, %or various for-hire carriexs,
respondents, ‘

Charles G. Adler, Glem R. Baker, R. Canham, by
A, A. Wright, James W. Curtright, M. Robert Day,
LoweIl J. Hedrick, warren P. éﬁyh ugh, Lor various
petroleum companies, protestants.

Hugh N. Orr and Glemn L. Wilkes, for Petro Chemical
Traffic Service; Jobn 1. Reed, for California
Manufacturers Assoclation; protestants.

W. J. Knoell, for Western Motor Tariff Bureau, Inc.;
Robert L. McHue, G, E. Motal, and George Watson,

Zor various petroleum companles; interested parties.
E. H. Burgess, for the Commission's staff. ;

By this petition California Trucking Association (CTA) seeks
amendmeat of the rules relating to demurrage or detention cha;:gés set
forth In Item No. 160 of Minimum Rate Tariff No. 6-A (MRT 6-A). That
tariff contains minimum rates and rules for ﬁhe transpoftation of
petroleum and petroleum products in tank truck eqﬁ:\'.pmenﬁfover ‘th'e )
bighways of this state.

Public hearing of the petition was held before Examiner
Bishop at Sam Francisco and Los Angeles on Februaiy 2 8 and 29, .11968‘,
respectively. Evidence on behalf of petitiomer was preseﬁté& ‘chxjpu‘gb
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the director of its division of transportation'economicéj rEviéence :
was also offered by protestants Standaxd Oil Company of Califormia
and Petro Chemical Traffic Service.

The first sentence of paragraph 1 of Item No. 160 reads as’

follows:

"A charge of $2.20 for each ome-quarter hour, or fraction
thereof, shall be assessed for the time carriexr's equipment
is detained through no fault of the carrier to complete load-
Ing or unloading in excess of the free time specified in
paragraphs (a), (b) oxr (c)."

Paragraph (h) providés that the free time for refined pétrbleum :
products, for example, shall be one hour for 1oading and one and'
one-half hours for unloading.

Petitioner proposes to make the above-quoted provision’
subject to a mote iIn which shall be Incorporated definitions, as

follows:

"(a) LOADING TIME means that time which commences when carrier's
equipment arxrives at point of origin and terminates when
carrier's equipment is released for departure from point of
oxigin. Carrier shall be deemed to arrive at point of origin
when carrier's equipment has been presented for admission st
shipper's premises.

"(b) UNLOADING TIME means that time which commences when
carrier's equipment arrives at point of destination and which
terminates when carrier's equipment is released for departure
from point of destination. It also includes time spent in
weighing, sampling and/or the process of sampling, even though
such time may be spent prior to the placement of the equip-
ment iIn the position to unload. Carxrier shall be deemed to
bave arrived at point of destination when carrier's equipmen
has been presented for admission at consignee's premises.” 1

Items Nos. 10 and 11 (Definition of Technical Terms) now
contain the following definitions, respectively:

"LOADING TIME means that time which commences when carrier’s
equipment is placed in position to load and which terminates
when carrier's equipment is released for departure from
point of origin.’

1/ 1Item No. 160, as proposed to be changed, is set forth in its

gncigzty iIn Exhibit A, attacked to Petition for Modification
Qo . . . :
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"UNLOADING TIME means that time which commences.when”caxrier's'
equipnent is placed in position to unload and/or spread and
which terminates when carrier's equipment is released for
departure from point of destination. It also includes time
spent in weighing, sampling and/or the processing of samples
even though such time may be spent prior to the placexment of
the equipment in position to unload or spread.”

These latter definitions are genmerally applicable throughout: the

tariff (including Item No. 160) wherever they are used.

The research director testified that the pfoposed“new note
in Item No. 160 is Intended to prévide compénsation to the carrier
for a period of time which is not covered by the existing tariff
provisions. This situation, assértedly, occurs when delays are
encountered after the carrier's equipment is presented for admission
at shipper's or consignee's premises and before such equipment is

placed in position to load orx unload. He pointed out that it‘has

consistently been the policy of'theﬁtrucking industtyithat thé,line

haul rates should‘cover those services which‘areicustpmarily
performed by the carrier and that extraordinaxy‘or'unuéual;éexvicés
shall be compensated for by accessorial charges, which skall be
borne by those parties for whose benefit Said'serviées-are_rendered.
The witness stated that he prepaxed-the c&st studies. apd-';'
the rate proposals on which MRT 6-A was prédicated;gf that the =
hundredweight rates in the tariff reflected the cosé df‘ﬁbving:the .
equipment from origin to destination plus an allowance of'é certa£n‘
amount of time for loading and unloading; and that any time consumed
at point of origin or destination in.ekceSS‘Qf such loading timéﬁWas

to be compensated for by the provisions of Item.NQ;\IGO;

2/ MRT 6-4, which cancelled Minimum Rate Tariff No. 6, effective
sune 1, 1964, was established by Declsion No. 67154, dated ,
Apri%agg, 1964, in Petition for Modification No. 50, in Case
I\TOO [ . ' " ) W
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The witness cilted Instances In which delays ovexr which the:"
carrier bas no control are_exﬁerienced at shippexr's or conSignee?s
premises, These included delays caused by preference givén'by~the
shipper to the loading of its own trucks while the carrier's equip-
weat waits; a shortage of shipper's loaders because of illneSS‘ |
broken pipe, resuxting in contamination of a commodity, a shipoer s h
ordering several trucks, but not having a sufficient number of load-
ing spots in working order to accommodate all the trucks ét one time?‘

1t appears that delays hexe unde¥ considerstion oceur with_
some frequency. However, the witness did not expect that subétan:ial
aéditional revenues would acerue to the carriers if the proposedr\
changes are'adopted He expects that such changes will result in
improved efficiency on the part of shippers and receivers, in order |

to avoid payment of the detention charges provided im the rule in

question.

Granting of the petition was opposed by California,

Manufacturers Assoclation, by Petro Chemical Traffic Sexvice (Petro

Chemical) and by five petroleum companies. Evidence was. presented

by Petro chemical and by Standard 01l Company of Caleornia (Standard)
Nome of the representatives of the four other protesting pet*oleum :
companies actively participated in the proceeding,—/

The assistant manager of Standard's traffic and distribu-
tion department testified that his company's concern is with the
application of the proposed definitions of loading and wmloading
tire in circumstances over which the shipper ox consignee héé“no
control. He recognized that on occasion the carriers do experience

delays in lozding and umloading aﬁd that some of :he'delays are

3/ Three additional petroleum companies appeared as interested
parties; their xepresentatives took no actxve part in the
proceeding.

wliom
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attributable to théishipper‘or the consighee. Standard, he'éaié,-
has never refused payment of a carxier billing-fo?ig detention
charge, when a delay in excess of the free time’hé&“been'caused‘by
cireumstances over which that company had control. It stfgnuodsly‘
objects, howevexr, to what it sees as an attempt-byé:hé chriers;
through this proceeding, to compel the payment of detentibn chéfges
arising from situations over whidh‘StandardihaS'nofcoﬁtroi,

With few exceptions, the witness testifled, all of the
company's major truck loading terminals are open to the carriers for
loading twenty-four hours per day. Heavy 1nvestme§t»has been made
in facilities so deéigned as to permit maximum utilization of
carriers' equipment by enabling them to load at any time of their
choice to meet specified delivery dates. There are times, the
witness testified, when Staﬁdard will request a carvier with pasled o/}
than one tank unit to deliver several lcads to a particular desti-
nation. I1f the carrier dispatches thefunitsvfor'loadiﬁg ac'the“_
same time, or too close together, they will bunch up, hé'ésser:ed,‘
on arrival at the loading.point; and consequently, bécause o£“:h¢
caxrier's dispatching practices, his company will\Pe,réquifedto
pay added demurrage costs. L

This witness c¢ited other situations in conneétidn with ’
loading and unloading of tank truck shipments in wh;gh Stahdard%‘
assextedly would be penalized undexr the proﬁosed:définitions;'under
circumstances §ver which it khas no control. He’pdinted out'thatﬁthe '

proposals'make no exception for:

- 1. Delays caused by cerriers bunching théir'eguipment walting

to load after admission to Standard's premises.

2. Dirty and/ox unsuitable equipment.
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3. Vehicles which, upon Inspection, do not meet carg§ tank
specifications as required by governmental regulgtibns;
4. Carrier equipment breakdown a£Cet admission to Standaxd's

premises. ' |

If the petition is granted, the witness furth?r sﬁated,
the effect will be to force his company to establish“cérrier truck-
loading schedules at all primary loading terminals and to insist
that the carriers observe them. If, as Standard forésees,.the‘ |
carriers cannot observe the schedules, its.costs-wiil‘rise under the
new rules; this, he‘said, would cause his company to incxease its
proprietary trucking operations in 6rder to controitheisituation.'

The owner of Petro Chemical testified thalt bhis company
audits freight bills for three major oil companies andlprovides
traffic services for certain smeller companies; that gemerally the
carriers have obsexved the definitions of loading and unloﬁding.tiﬁes‘
as set forth in Items 10 and 11 of MRT‘GqA, above; that some caxriers,
however, attempt to bill from the time the truck arrives at the
shipper’s or consignee's plant gate; and that, in his review of |
billing, particularly for the major oil cowpanies, ke has brought to
light several thouéands of dollars of overchafges based'on that
premdise. Im bis opinion, the adoption of the pfoposéd‘ﬁariff'chénges
would result in a material increase in transportation chargas.

A represemtative of the Commission's Transportation vai sion
Rate Branch staff and the traffic manager of Califo;pia Mhnufac;urers
Association (CMA), protestant, assisted inm the‘develbﬁﬁeﬁt of the
record by examination of petitiomer's witmess. In dfclésing-staﬁe-
ment, In which he spoke for all of the petroleum.intérés:S‘wbicﬁ

appeared In the proceeding, the CMA representative éaid?thatjhis

principals were in agreement with the premise that those shippers '

-G
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who cause undue delays to equipment should bear the'cost"of‘suéh"

delays, rather than having sqch costs,averaged'out.tn‘the‘ﬁﬁhdred-
weight rates. His group thought, however, that the particular
tariff changes proposed had not been justified, that th? betition
should be denied, and that the carrier and shipper interests should,
through negotiations, attempt tb arrive at a‘tariff‘adjustment”whichi
would be agreeable to both. R
Counsel for petitioner expressed the view that giantingmof
the sought relief had been fully justified, that the éairieré were
not attempting to secure additional revenue for ordinary‘loading and
unloading time, for which compensation is already incorporated in the
hundredweight rates, but to corrxect what the carriers consider a
defect In present tariff provisions which‘assertedly £ail to‘compene‘7
sate the carriers for unusual delays occurring beyond their contr61 
at shippers' or consignees' premises. | |

Discussion, Findings and Conclusions

Demurrage or detention charges were £irst provided'in‘the.
Commission’s minimum rate tariff for bulk petroleum products in Item
No. 140 of City Carriers' Tariff No. 5 - Highway Carriers Tariff No.

6 (First Revised Page 11), effective March 1, 194&~/ pursuant to
Decisioq‘No. 41146 (476 C.P.U.C. 688):-/ Initially tbe—itemvapplied
only onnliquefied petroleum gas. The item.prévided thatla‘charge»of
$1.50 for each half hour, or fraction thereof, should be assessed for

the time carrier's equipment was detained "through no- fault of the ‘

carrier” to complete loading or unloading In excess of the free time

The tariff identified above was subsequently dcsmgnatea as
Minimum Rate Tarifl No. & and later superseded by MRT S-4A.

Iten No. 140 in the former tariff became Item No. 160 in the
latter tariif.

0£ficial notice is hexeby taken of this decision and of all

other Commission decisions, including minimum rate tariff
items, to which reference is herelnaftex made .

-7~




C. 5436, Pet. &% gg

specified in the item. The item further,pfovided”that "free”timee
shall commence when carrier's equipment is ready for 1oadiﬁghor |
unloading. Two (2) hours free time shall be alloqed’for'loadihg |
and three (3) hours free time shall be allowed for unlbadiné?h |
Except for the amount of the charge and the time unit employed-, the
language of the first sentence in Item,wo. 140 of the former tarlff
was essentially the same as that now utilized in the opening sentence
in Item No. 160 of the current t:axiff. ‘

Subsequent to the time of the initlal publication the scoée |
~ of Item No. 140 series was broademed to include asphalt and'rqad'oil
(effective October 22, 1951, by Decision No. 46203) and:refined,
petroleum products, black oils and crude oil (effeetive-Aegust 1,
1953, by Decision No. 48756). The addition of asphalt and foad oil
to the item prompted inclusion also of proﬁisions concernipg s?fead-‘
ing of those commodities. Also subse@uent to tnitial-publicatien'of:
the rule the penalty charge time unit was changed from‘one-heifihour”'
to fifteen minutes and, at intervals, the level of the chaxgevwasf*
increased, as costs of operation rose. “‘

Effective February 1, 1958 (Decision.No. 55964) Item.No.
10 series of Minimum Rate Tariff No. 6 (M.R.T. 6) was amended to
include definitions of loading time and unlozding time. The word: ing
adopted then has remained unchanged to the present time, as herein-
before set forth in comnection with the corresponding provisious in‘
Items Nos. 10 and 11 of M.R.T. 6-A. Concurrently,. ﬁith‘the pdélica-
tion of said definitions in Item No. 10 of M;R.T; 6, the prevision§~
in Item No. 140 series specifying when the free time for'loadiﬁg—and
unloading begins and ends were cancelled. THese-modi’icetioﬁs.had"

the effect of changing the start of loading and unloading times (for |

the purpose of calculating detention charges, if any) £xom thc tinm

-8-
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when carrier's equipwent arrives at loadi.i:xg or uriloadihg- éoint a:_id
carriexr's employee reports that the 'equipment is ready for ':.1o.'a.ding
or unloading to the time when carriex's equipment Is placed in
position to load or unload. Decision No. 55964 Indicates that the
definitions added to Item No. 10 thereby wexre proposed by C. T. A.
to eliminate existing uncertainty as to what was included ‘in "1oad-
Ing" and "unloading' as those terms wexe used in the demurrage
provisions (item No. 140). "‘/ -
Effective May 8, 1965 (Decision No. 68814) Item No. -1.60'.: of
M. R. T. 6-A was amended by reducing free Ibadi'.ng and‘ unioadi;:g ft:!‘.tnés
for all petroleum products except xoad oil and asphalt, as follows: |
for refimed oils, black oils and crude oil, loading time from two
aours to ome hour, and ualoading time from three hours to one.andj
one-half hours; for liquefied petroleum gasf, 1oadi.ﬁg time from two‘
hours to one and ome-half hours, amd unloading time from three houzs-
to two hours. Decision No. 688161/ does not state the reasér;s on
which these reductions of free time were based. ‘Pre5um§biy ‘th”e |

record established that the revised ~amounts of free time were

sufficient under normal circumstances for loading and unloading of

the commodities involved. .

The only evidence in the xecord of the cdrrent pe-titioﬁ as
to how much time and sexvice at point of origin end destination ere |
included in the costs on which the hundred pound rates in M. R. 'I‘ G-A

are based is the gereral statement, hereinbefoxe nt:toned » made by

6/ The proceeding which res.:lted in Declslon No. 55964 (unrepox'ted)
was Petition for Modification No. 20 in Case No. 5436.

7/ Pursuant to Petition for Modification No. 66 in Cas'e_‘ No. 5436';.
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petitioner's witness, who also testified that he had made the‘céét‘(‘

and rate studlies in question. The exhibits.fromfprior pfoceediﬁgs-‘
in which the results of basic studies are reflected were ﬁdt'
p:esenzed;ﬁl The foregoing review of the history of the%tariff
provisions shows that the definitions of loading and unloading time‘
now contained in Items Nos. 10 and 11 of M.R.T. 6-Aﬂgréw.di:¢ct1y'
from pioblems of interpretation Sf the détentiopvprovisions'as=then'
woxded (prior to February 1, 1958). The review discloses, motéovei;
that for the protection of the céxriers,petitioﬁer 1s, in éffect;.nqw
seeking to restore to the tari£f7the rule for the commencement of
free time that existed prioxr to February 1, 1958. |

Petitioner's cvidence establishes the need for some modi-
fication in thg'provisions of M,R.T.6~A.wbich'willassuréQompensae
tion to the ca&riers for expenses incurred due to~délays_at~premi3es‘
of shippers and consignees over which che'carriersuhéve'po~control.
Eowever, careful consideration of‘the proposed modificati&n.of“rtem
No. 160 discloses that certain objections of protestaﬁté:tb ﬁhe |
method by wbich it is proposed to correct the deficiéncy‘in the i
subject provisioms are valid. ; S

Tt is obvious that Item No. 160, as it was origimally
established in 1948 (as Item No. 140 in the predecessor tariff)‘and
as It is set up tocay, was and is intended to gccomplish the objectf_
ive set forth in the immediately preceding paragraph. However, the
proposed addition to the item of definitions of loading and unloading‘
time would have the effect of going bevond the expressed intent’of
petitioner. These definitions are absolute, iﬁVthat they, inveffecg,‘

define the period during which free time shall rum, regardless of

8/ A cost exhibit from a recent wage-offset proceeding Zor M.R.T. .
6-A, officially noticed at request of a protestant herein, does:
not show this information. B

~10-
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what happens during'thét pexiecd, includingdelay§ for'whicB.the‘
caxrxier is responsible. This would be manifestly unfalx to"ship?ors
and consignees, These latter parties should not be requiredltOVPay‘ |
for delays caused by carriers any morxe than the oarfiersoShould'incur '
umcompensated operating costs as a iesolt of delaysufor which |
shippers or comsignees axe responsible. Further study‘shouio be
given to the problem, to the end that a proposai for revision of the
pertioent tariff provisions may be formulated.which‘wili eliminate
inequities to all concermed parties. : | e

Ve £ind that:

1. The costs on which the cents per hgndredlpounds rates
nazed in Minimum Rate Tariff No. 6-A are‘basédédornot include costs
incurred by the carriers as a result: of aonormal-dela?s to equipment
at premises of sbippers or consignees due to circumstonces beyond the
control of the carriers. Compensation to the carriers for su*h costs
is intended to be effected by the provisions of Item No. 160 of thut

tariff. ‘ _ | .
: 2\_ The provisions of Item No. 160 of said tarxff coupled with‘-
the defznitions of "loading time™ and "unloading tmme" set. forth in -
Items Nos. 10 and 11, respectively, of the tariff, dognot _
wnequivocally assure the compenSatioﬁ to thé:carriersvfor whicb:saido
provisions were designed. . | |

3. Adoption of the modifications im Item No. 160“pr0poéod‘by
petitioner would go beyond the expressed intent, in that it would
subject shippers and consignees to the payment of penalty chaxges.for
delays beyond the free time even when such delays wexe cha:geqble to
the carriers. | | - |

4, Adoption of the proposed modifmcations would under‘the

circumstances stated in Finding 3, above, result in.the establishment

<11~
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of unjust and unreasonable minimum rates and cbarges for the

transportation bere in Issue.

5. The proposed modifications in Item No. 160 of said tariff
have not been Justified.

We conclude that the petition should be denied.

IT IS ORDERED that Petition for Modiffcation No. 84 in
Case No. 5436 is denied.

The effective date of this order shall be twenty days
after the date hereof. \ ‘
Dated at , California, this o2.f Z

day of i SUNE

<:2”22¥22£L{f¢91.45:;’ P <




