BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNTA

Decision No. 74364

Cook's Telephone Answering and
Radio, Inc., and Fresno Mobile
Radio, Imne.

Compiaiﬁants,

ve Case No. 8658
y Filed July 28, 1967 .
Jack Loperena, doing business
as Radio Dispatch, Fresno.

Defendant. )

Lester W. Spillane and Edwin Hiber, for
complainants. '

Berol, Loughran & Geeraert, by Bruce R.
Geernaert and John Hargrove, for
defendant.

Janice E. Xerr, Counsel, John Gibbons and
John L. Quinley, for the Commission
staif.

OPINION

Complainants allege that defendant has violated, and is
violating, the California Public Utilities Code and the Rules of
the Public Utilities Commission of Calif&fnia, by rendering paging
service within complainants' certificated sexrvice area without auny
tariff on file to cover such service, in duplication of zuthorized
services, and absent any need which can be equated‘with:thefptﬁiié'
interest. Complainants further allege that the claimed‘iliegai
sexvice has already resuited in subﬁténtial damage towcbmpiainénts,

Complainants ask in substance that<thi5-Coﬁmiésidn'ofderf
and direct deferdant to cease and desist forfhwith;.thé'reﬁdering :

- and/or offexing of any form of onc-way paging or signaling service.
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In his answer, defendant alleges that he holds‘lawfull‘, |
authority from this Coﬁmission to operate as-a.radiotelcphoﬁéfﬁtility
providing service in Fresno aund the surrounding terrztory, that under
such authority he is authorized, accordxng to decisions of th;s
Commission and the express intent of the Federal Communicatlons '
Comzmission, to provide one-way signalicg secrvice on the frequencies
used in providing two-way commumications service; that theldelétién
of.one-way signelicg serxvice from the services described in the pre-
liminary statement in his tariff was the result of a misunderstanding
by the Commission staff; that om Original Page 14 of the—tarxff
Section D.3.4, selective signaling is the subject of am express

| reference; and that this provision in the main body of the tariff
clearly controls.

As it appeared clear from reading the compla;nt that the
only material issue presented was: Does defendant hold lawful
authority to provide one-way signaling serv1ce'w1thin Fresnpnana
vicinity? The parties agreed that the matte:“should requirévonly
one day of hearing. However, in an abundance of caution, the pre- -
siding officer set the matter for November 29 and 30, 1967. Hcat-
ings were held at Fresno before Examiner Gillanders on thé abovg;
dates. During these two days of hearing, it.became‘obVious;that'.
complairvant interpreted his complaint to inciude‘many 6s£ens1ble'

issues.

Eight more days of hearing were held belore the matter

was frnally submitted oun April 10, 1968.

Duxing the course of the proceedlng, elght exh;b1t¢ wexe:
rarked for identification only, ll exhibits were marked for identi~
fication but not received into evidence, ard 30 exhibits.were
received into evidence, 28 witmesses were called and 1,346 pages of

transcript were recorded.
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Ou March 11, 1968, complainants filed a "Petition Fer
Proposed Report" claiming that the matter is complex with diverse
and complicated ramifications and therefore a”prOpdsed‘repdrt would
sexrve to expedite fimal comciusion of the matter by c°ntribﬁt;ng to
understanding and simplifying procedural steps. |

We have reviewed the recordjaﬁd‘from this review‘it is
apparent that the only material issue in the case requiring a'find-
ing of fact is still: Does defendant hold lawful authority to |
provide one-way signaling service within Fresno and vici nxty’

The evidence so overwhelmingly requires that the answer.

to the question be in the affirmative that a proposed report would

sexve no useful purpose. The petition is demied. | _

Exhibit 1 contains true and correct coples of all the
tariZf sheets of Jack Loperenma, doing busimess as RadioﬂDispdtch.
Fresno, on file with this Commissicn. Oa Cal. P.U.C. Sheet No. 2-”
Preliminary Statement, the words "one-way sigualllng service' ave
"x'd" out. Complainants' positioen is that Sheet 2-T deleﬁedfsig-
naling from the services offered by defendant. o

Defendant's position is uhat his tarx‘f £iled wlth this
Commission, effective August 11, 1951, expressly refers to\selec-;
tive signalizg, and that this portioﬁ of the tariff has not been
deleted or altered to the ptesent time. |

Defendant's tariff (effective date December 22, 1959)
£iled with the FCC and incorporated with the Public Utilities Com-~
nission f£iling on Avgust 11, 1961, has references to s*gnaling,on
Original Page 7, B.4.b, which recites:

"In comunection with signalling service, Jack

Loperena offers his facilities for the pur-~

pose of actuating a signal on the mobile

unit and accepts no responsibility for the
transmission of further intelligence.”
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and on Original Page 14, D.2, wherein signaling service is described
as & ome-way service with the mobile unit owned and operated by the
customer within the range of the land radio telephone station at a

mininum monthly service charge of $12.50 for each mobile unit; and .

in D.4.b, setting a reatal charge of $10 monthly, 50 cents daily,
installation charge of $12 for each urit, and a charge‘of $3~f§: &

removal.

Absent the crossing out on Sheet 2-Tﬁno%question'should'v

arise regarding the offer of signaling servmce.\
On cross-examination defendant testlfled that he "x'd"'
out paragraph C-2Z on Sheet 2-T for three reasous:

1. He did not offer that type of service
signalling.service wlthout a veice
message."

2. The tariff pages came to him to £ill out
and he wmade no great study as to whether
he should type in something extra.

3. "Sigralling service without a voice mes-
sage' was customarily thought of as con-
tinuous tape provided on the low baand
channels (defendant bas no low band
channel) .l

To fairly evaluate defeundant's defense it should be
remembered that the tariff sheet undex question was filed in accoxd-
ance with Decision No. 62156, dated June 20, 1961, in:Appliéationr‘
No. 42456 and Case No. 6945. Respondent RIU's; among-whomnwés~Jack
Loperena, if they had a tariff-om file with the FCC, were‘permitted,
to comply with General Oxder 96 by refiling such tariff wmth this
Commission plus a title page, preliminary statement, and a tabie of

contents. To assist each RIU in the preparation of its £iling, the

1 1t 1s apparent that defendant, in using the texm ”S;gnalIing‘serv- ,
ice without voice message" waS-referrxng to voice-oniy code num-
bers recorded by the utility operator and xepetitively transmitted
on a continuous tape to monselective receivers.
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Communications Branch of the Commission was dirxected by Decisioﬂ.
No. 62156 to prepare and mail to the utility four copies'ofja form
of advice letter and four copies of the required tariff sheets. The
utility was required to f£ill in certain'information;.... "and such
other information as is required in the text of each sheet. The
words 'mot offered' or 'mot available' shall be.inserted where the
facts necessitate the use of such wbrds."

In retrospect, defendant's actions were‘reasonableEand
did not alter or change any sexrvice he had previously-offered;"
Indeed, the record shows that he continued to offer §nd actually
supplied one-way paging with a voice'messagewsubsequent to the |
£iling of the disputed tariff Sheet 2-T. |

We find that defendant has now, and has had since

August 11, 1961, lawful suthority from this Commission to provide

one-way signaling service with voice message.
We conclude, therefore, that defendant's motion to dismiss

should be granted.

ORDER

i

IT IS ORDERED that Case No. 8658 is dismissed.

The effective date of this order shall be twenty days
after the date hereof. |

Sun Franctsco eoenin | EE |
Dated at ’ Callforqxa, this ;ZZL

day of PoOJuLY




